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IN THE 


United States Court of Appeals 

\ • 

District of Columbia. 


No. 8960. 


MAX ZIPKIN and MAX ZIPKIN as Administrator of the 
estate of Eva Zipkin, deceased, Appellants, 

v. 

INVESTORS SYNDICATE, a corporation, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. ! 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

1. In the Court below a complaint was filed by the ap¬ 
pellee seeking to recover damages for breach of a comple¬ 
tion bond (App. 2, 3, 4, 5). The appellants answered (App. 
6, 7, 8). The Court assumed jurisdiction by virtue of the 
Act of Congress, Mar. 3, 1901, 31 Stat. 1199, C. 854, Sec; 61. 
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2. The jurisdiction of this Court to entertain the appeal 
is predicated on Acts of Congress Feb. 9, 1893, 27 Stat. 435, 
C. 74, Sec. 7; Mar. 3, 1901, 31 Stat. 1225, C. 854, Sec. 226; 
Mar. 3, 1921, 41 Stat. 1312, C. 125, Sec. 12. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment in favor of the ap¬ 
pellee (App. 48, 49). The cause was tried to a jury on 
complaint (App. 2) and answer (App. 6), and it is from 
the verdict of the jury that this appeal is taken. The ap¬ 
pellant, Mr. Zipkin, was a builder who had been engaged in 
building for about thirty-five years (App. 30). 

Prior to August of 1937, the Harland Corporation em¬ 
ployed the appellant, Zipkin, as a superintendent (App. 

30) . After he had been employed for some time, but before 
any work started on the project in Virginia, but while it 
was in contemplation, the appellant was approached and 
requested to sign a completion bond in favor of the appellee 
(App. 30) by two of the officers of the Harland Corporation 
and a Mr. Hall who was connected with the Investor’s Syn¬ 
dicate (App. 31). The appellant did not do any office work 
or handle any of the financing in this project, he being 
engaged solely in superintendent’s work in the field (App. 

31) . He executed appellee’s exhibit one (App. 49, et seq.) 
and appellee’s exhibit two (App. 52, et seq.). Prior to 
signing the bond, there had been executed a contract be¬ 
tween the Harland Corporation and the Investor’s Syndi¬ 
cate (appellee herein), the Investor’s Syndicate agreeing 
to advance certain moneys on a construction loan as the 
work progressed (App. 9). Each of the loans was on a sepa¬ 
rate piece of property and although made simultaneously, 
were for individual houses (App. 9, 10). In addition to 
the agreement to advance the money, there was an agree¬ 
ment as to how the money was to be advanced (App. 28), 
and said advances were to be made in six equal installments 
and each loan was to be a total of $4000.00. The first in¬ 
stallment to be advanced was to be made when the first 
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floor joists were in place, the second when the second floor 
joists were in place (App. 28), the third when the roof 
structure was erected (App. 29), the fourth payment when 
the house was roofed and plastered, the fifth when the house 
was entirely completed in accordance with the specifications 
and ready for occupancy, and the sixth and final payment 
under the loan was to be made when there was given a cdm- 
plete release of liens (App. 29). 

The appellant was familiar with the terms of the ad¬ 
vances under the construction loan, and relying on this 
schedule of payments, the appellant signed the bond (App. 
33). The appellant never received any of the payments 
(App. 31). 

On Lot 228, one of the properties, five advances w£re 
made for a total disbursement of $3333.33, the fifth ad¬ 
vance being made on January 7, 1938 (App. 10). On Lot 
229, the same disbursements were made on that lot as Ion 
Lot 228 on the same time (App. 10). On Lot 226, there 
were five advances made, the last being advanced on De¬ 
cember 16, 1937 (App. 10). On Lot 225, there were also 
five advances made, the last advance being made on De¬ 
cember 16, 1937 (App. 11). On Lot 224 there were six 
payments made, the last being paid on January 7, 1938 
(App. 11). On Lot 227 there were five advances made, the 
last advance being made on January 7, 1938 (App. 11). 
On Lot 223, there were six payments made, the last being 
made on November 24, 1937 (App. 11). On Lot 230, there 
were five advances made, the last being made on January 
13, 1938 (App. 12). On Lot 208 there were six advances, 
the last being made on February 10, 1938 (App. 12). On 
Lot 207 there were six advances, the last being made on 
February 10, 1938 (App. 13). On Lot 206 there were also 
six advances made, the last being made on February lo, 
1938 (App. 13). On Lot 205 there were six advances made, 
the last being made on February 10, 1938 (App. 13). 

During the period of these advances, the work continued 
so far as the appellant was concerned until a period during 


i 
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1938 when the work stopped (App. 31). The appellant had 
nothing to do wdth the financing, but he did continue to work 
on the houses (App. 31). Mechanics liens were filed on 
March 16, 1938 and a number thereafter (App. 19). On 
the 19th of May, 1938 (App. 18), an order was signed by 
the Circuit Court of Arlington County, in the State of 
Virginia appointing a receiver to take over and handle the 
property, complete the houses and establish what liens 
were pending on the properties and the order of their prior¬ 
ity. Under the terms of the order (App. 55, et seq.) Albert 
N. Jones, who was appointed receiver, was authorized to 
preserve the property, make sale of same and if he found 
it to the best interest of the creditors, to complete the 
houses then in the course of construction. 

The appellee, through its attorney, entered its appear¬ 
ance on the 19th day of May, 1938, which was the date the 
suit was filed, and noted its “seen” on the order, which was 
approval as to form under the Virginia practice (App. 17). 
and was anxious to have the receiver appointed (App. 
18). At this point, there was no release of any deeds 
of trust securing the notes of the appellee (App. 21). 
The attorney for the appellee notified Zipkin on the 
27th or 28th day of May, 1938 (App. 19) as one of 
the sureties on the bond, to complete the buildings 
and remove the liens. Upon receipt of the notice from the 
attorney for the appellee to complete the buildings and re¬ 
lease the liens, appellant went to see the said attorney (App. 
31). The appellant made a tender to take over the whole 
job and finish it (App. 31). Mr. Ahalt, attorney for appel¬ 
lee, advised the appellant there was nothing to worry about 
and that the money was still due from appellee to the Har- 
land corporation, and he referred appellant to a Mr. Jones, 
who was the receiver, and advised him that fie would have 
to deal with Mr. Jones directly. Appellant then went next 
door to Mr. Jones’ office and told Mr. Jones that Mr. Ahalt 
had sent him and that he was ready to take over the job 
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(App. 32). He explained about the completion bond to Mi*. 
Jones. Mr. Jones said he had just been appointed, he did 
not know anything about it and he would have to look into 
it and see what was to be done (App. 32). The appellant 
then went with his son to the job and made a. schedule of 
what every house needed and what it would cost them to 
complete the job (App. 33). Appellant was aware of the 
schedule of payments upon which he had signed the bond 
and from his estimate, it was clear that the cost of com¬ 
pleting the houses was less than the amount that the lend¬ 
ing agency (appellee) would have had on hand under the 
schedule of payment (App. 33). He took the schedule to 
Mr. Jones and submitted it, but was advised that he could 
not complete the job but would have to submit a bid (App. 

34) . Appellant then prepared a bid at cost and submitted 
it to Mr. Jones. The bid was a complete bid on each house, 
but appellant did not hear from Mr. Jones. He continued 
to go there every day for a long while (App. 34). Mr. Jones 
did turn over two houses to him to complete, but the rest 
of them were completed by someone, else (App. 34). On 
the two houses he completed, additional work was added 
which was not in the original plans and specifications (App. 

35) . At no time during the offer by the appellant to com¬ 
plete the houses was any demand made upon the receiver 
for him to pay for the completion (App. 17, 26). The Com¬ 
missioner appointed to ascertain the priorities of liens and 
the deed of trust determined that the deed of trust was 
superior to the liens and that the first trust remained such, 
subject only to taxes and had up to the date of trial not 
been released (App. 21). 

STATEMENT OF POINTS. 

! 

1. The Court erred in refusing to direct a verdict for 
the appellants. 

2. The Court erred in giving an instruction to the jury 
which was tantamount to a directed verdict in favor of the 
appellee. 

i 

| 

i 
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3. The Court erred in instructing the jury on the im¬ 
proper measure of damage. 

4. The Court’s interpretation of the bonds was erro¬ 
neous. 


SUMMARY OF ARGUMENT. 

1. The Court should have directed a verdict for the ap¬ 
pellants for the reason that appellee at the time of suit had 
a valid lien under its deed of trust; appellee failed to estab¬ 
lish any actionable damage; appellee failed to establish that 
the houses were not completed in accordance with the origi¬ 
nal plans and specifications; all the evidence established 
that the first trust was superior to all other liens; and all 
the evidence established that payments were made by the 
appellee to the Harland Corporation prematurely, and the 
premature portions of the payments were more than suffi¬ 
cient to cover any cost of completion. 

2. The Court erred in instructing the jury in a manner 
which was tantamount to a directed verdict for the appellee 
for the reason that the following defenses were proven: 
(a) The bond was not breached as a matter of law al¬ 
though the Court so charged; (b) The receiver of the prop¬ 
erties appointed by the Virginia Court refused to allow the 
appellants to complete, but the Court stated as a matter of 
law that this tender was not a defense to the action; (c) 
Notice was required by the terms of the bond and any delay 
in completion was waived by the appellee’s continuation of 
payments and allowance of the work to continue after the 
expiration of the four months. 

3. The appellee had received all the principal payments 
and substantial interest on the notes and made claim in this 
suit for a portion of the interest, yet the Court did not 
instruct the jury that interest payments on the notes would 
cease on the date that the receiver sold the properties, and 
authorized recovery of interest for the periods after such 
sales. 
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4. The Trial Court’s interpretation of the bonds was erro¬ 
neous in that it did not instruct nor consider that the ap¬ 
pellants being voluntary accommodation sureties estab¬ 
lished that all doubt and ambiguity in the bonds should be 
resolved in favor of the appellants. 

ARGUMENT. 

I. | 

The Court Should Have Directed a Verdict for the Ap¬ 
pellants. 

Appellee at the time of suit had a valid lien under its 
deed of trust. 


The construction loans originally placed on these prop¬ 
erties by the appellee were evidenced by promissory notes 
which have been offered in evidence as exhibits in this case 
and are now before the Court. These promissory notes 
were secured by first deeds of trust on the real estate. 
Mechanics liens were filed against the property upon which 
the deeds of trust were secured. Thereafter the Supreine 
Court of Appeals of Virginia held that the mechanics liens 
were invalid (App. 21), and that appellee held first trusts 
on the property subject only to taxes (App. 21). These 
trusts have never been released (App. 21). The only order 
of the Virginia Court offered and received in evidence was 
the original order appointing the receiver, which was known 
as appellee’s exhibit 14 (App. 55). And this order did hot 
release the trusts. There was some suggestion in the testi¬ 
mony that the Court had released the trusts, but none i of 
the witnesses were able to give the date of the order or 
where the order might be found. Neither the witness Mr. 
Ahalt, attorney for the appellee, nor the witness Jones, the 
receiver, were able to say that they had seen such an order. 
Under the state of the record, we believe it is fair to state 
that the appellee at no time proved any release of the origi¬ 
nal first trust on this property. Therefore the conclusion 
follows that the deeds of trust having existed and no proof 
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having been offered of their release either by act of the 
parties or order of Court, it will be presumed that they 
are still valid deeds of trust. The appellee therefore could 
not suffer any loss until a deficiency was established by 
foreclosure. 

We do not believe that this proposition needs a citation 
of any authority. 

Appellee failed to establish any actionable damage. 

The complaint (App. 2) recites two claims. 1. Twenty- 
seven Hundred Dollars ($2700.00) claimed for counsel fees, 
which claim was abandoned at the trial and is not the sub¬ 
ject matter of any appeal. 2. For interest on certain notes 
which the appellee claimed had not been paid. These were 
not bonds guaranteeing payment of the notes (App. 49, 52). 
These were bonds executed for the benefit of a lender and 
running from the owner of the property and his sureties 
for the benefit of the holder of the notes secured by first 
deeds of trust. No question as to the right of material men 
or laborers to recover on the bonds is involved herein. 
The proposition is simplified by the fact that it is an at¬ 
tempt by the lender to recover unpaid interest which it 
claims is due on the notes from the surety on a completion 
bond. 

In this situation, a primary question arises as to what is 
the measure of damage. Mr. Justice Cardozo of the Su¬ 
preme Court of the United States in the case of Prudence 
Company , Inc. v. Fidelity and Deposit Company of Mary¬ 
land (297 U. S. 198) (80 L. Ed. 581) carefully considers the 
question of damages in a case in which a lending agency 
had obtained a completion bond from a surety and where 
the owner had defaulted in the building. The facts are 
similar to the facts in this case except for one point. In 
the ease before the Supreme Court of the United States, the 
lending agency had immediately foreclosed after the de¬ 
fault. The Court limited the review of the case to the ex¬ 
tent of the recoverv allowable to the lender from the suretv. 

* * 
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The Supreme Court of the United States in the aboye 
cause held that the lending agency would be entitled ;to 
prove and recover the actual cost of completion if it paid 
the same, and the rental value of the property taken over 
by them under foreclosure during the period of the delay 
occasioned by the act of the defaulting owner. The Court 
said, 

“The petitioner might have relied upon the testimony 
of experts as to the total depreciation and as to the 
weight of the component factors. It chose a different 
method. To show the loss sustained from finishing the 
work, it proved the actual cost, as by the express pro¬ 
visions of the bond it was at liberty to do.” (Citing 
authorities) 

“One of the factors of diminished value it has thus 
established with precision. To fix the weight of the 
other factor, it would have done better to give evidence 
by experts of the rental value of such a building at 
the date of the default and later.” 

! 

In the case at bar, there was no attempt made by the ap¬ 
pellee herein to show the cost of completion or the rental 
value or actual loss. It merely proved that there was due 
on the notes certain interest payments. 

Appellee failed to establish that the houses were not com¬ 
pleted in accordance with the original plans and specifica¬ 
tions. 

i 

The evidence on behalf of the appellee totally failed to 
show that when the houses were completed, they were coiii- 
pleted in accordance with the original plans and specifica¬ 
tions which were a part and parcel of the original contract 
upon which the bonds were given. There is nothing in the 
record to support any inference that these houses were com¬ 
pleted exactly as they had been planned and specified. The 
inference is to the contrary as the Court will find in the 
record (App. 35) that additional work not contemplated in 
the original bond was paid for by the receiver. The Court 
will also find in the record that the receiver stated that lie 
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couldn’t say that they were constructed according to plans 
and specifications. Certain work was done, he admitted, 
that may not have been called for in the specifications (App. 
15). 

It is clear from all the evidence, and it is undisputed as 
a fact that all the houses built on the lots mentioned in the 
bonds have been completed and sold without the expendi¬ 
ture by the lender (appellee herein) of any of the costs. 

All the evidence established that the first trust was supe¬ 
rior to all other liens. 

This statement is supported by the testimony offered by 
the appellee (App. 21), with the exception of the tax claims, 
which the evidence showed was relativelv verv small. It 
was also testified on behalf of the appellee that the first 
trusts were held superior to any liens (App. 14). 

All the evidence established that payments were made by 
the appellee to the Ilarland Corporation prematurely, and 
the premature portions of the payments were more than 
sufficient to cover the cost of completion. 

The only evidence in the case as to advances by the lend¬ 
ing agency (appellee) to the owner, Harland Corporation, 
appears in the testimony of the agent of the appellee, who 
in reading from his records stated the dates of payment 
and the amounts paid (App. 10, 11, 12, 13). The only evi¬ 
dence showing the methods of payment was in the testi¬ 
mony of Milton F. Ruppert, an employee of Shannon and 
Luchs and the loan agent through which these loans were 
written, who offered from his files a letter which stated the 
methods of advances of the construction loan. This was 
also verified by the testimony of the appellant (App. 33), 
and it was further proven without contradiction that the 
appellant had executed the bond as surety “. . . on the 
strength of the contract, the schedule of payment . . .” 
(App. 33). The payments as made showed that on each of 
these Four Thousand Dollar ($4000.00) loans, five payments 
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were made, and in some eases six payments or complete 
payments. Under this schedule of payment proven (App. 
28, 29) the fifth payment was to be made when “house en¬ 
tirely completed in accordance with specifications and 
ready for occupancy”, and the sixth payment was to be 
made “when a complete release of liens, acceptable to the 
Virginia Title Corporation as representatives of the Law¬ 
yers Title Insurance Company of Richmond, Virginia, 
thereby putting the Lawyers Title Insurance Company : in 
a position to furnish an insured title policy”. So the tin- 
disputed facts created a legal problem, namely, what effect 
did these advances, obviously premature and in violation 
of the schedule of payment, have on the liability of the 
surety ? The Supreme Court of the United States in Prairie 
State National Bank v. the United, States (164 U. S. 227) 
(41 L. Ed. 412) said: 


“That a stipulation in a building contract for the 
retention, until the completion of the work, of a cer¬ 
tain portion of the consideration, is as much for the 
indemnity of him who may be guarantor of the per¬ 
formance of the work as for him for whom the work 
is to be performed; that it raises an equity in the 
surety in the fund to be created; and that a diregard 
of such stipulation by the voluntary act of the creditor 
operates to release the sureties, is amply sustained by 
authority.” 


Although the facts in that case were not at all similari to 
the facts herein, yet it correctly states the proposition of 
law upon which we rely. 

In Ft. Worth Independent School District v. Aetna Cas¬ 
ualty d Surety Co. (48 F. (2d) 1) (77 A. L. R. 222) the 
Court said: 

“It is well settled that a stipulation in a building 
contract that a percentage of the price shall be retailed 
until the final completion and acceptance of the wOrk, 
is as much for the benefit of the surety as for the pro¬ 
tection of the owner, and a failure to comply therewith 
releases the former in so far as the rights of the latter 
are concerned.” 


i 
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Prairie State National Bank v. United States, supra, is 
cited in support thereof as well as the following: Globe In¬ 
demnity Co. v. United Railways Co. (C. C. A.) (272 F. 
607); National Surety Co. v. County Board of Education of 
McDowell County (C. C. A.) (15 F. (2d) 993); Aetna Cas¬ 
ualty (C Surety Co. v. Robertson Lumber Co. (Tex. Civ. 
App.) (3 S. W. (2d) S95); Aetna Casualty £ Surety Co. v. 
Russell (Tex. Com. App.) (24 S. W. (2) 385); Commercial 
Casualty Ins. Co. v. Durham County (190 X. C. 58) (128 S. 

E. 469); Williams v. Baldwin (Tex. Com. App.) (228 S. W. 
554); Ryan v. Morton (65 Tex. 258); Fidelity £ Deposit Co. 
of Maryland v. Claiborne Parish School Board (D. C.) (35 

F. (2d) 376) affirmed (C. C. A.) (40 F. (2d) 577). 

The appellee did not try its case with a view to explain¬ 
ing these premature payments and made no tender of proof 
nor did it prove that the amounts prematurely paid would 
have been insufficient to have covered their loss. 

n. 

The Court Erred in Instructing the Jury in a Manner 
Which Was Tantamount to a Directed Verdict for the Ap¬ 
pellee for the Reason that the Following Defenses Were 
Proven: 

The bond was not breached as a matter of law although 
the Court so charged. 

The bonds (App. 49, 52) recite the making of the loan 
and the giving of the deeds of trust, and then state that the 
appellee was apprehensive that mechanics’ liens might be 
filed against the property and that the houses might not be 
built within four months. The bonds further recite that the 
condition of the obligation is that the principal and the 
sureties “shall five (5) days after notice thereof, at their 
cost and expense cause the said land and premises and im¬ 
provements to be forever released and dischargd from any 
and all and every lien and claim which may be presented 
or filed, at any time within six (6) months after the final 
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completion of said improvements, by any person or per¬ 
sons or body corporate, for any work, labor, or service 
done, or material or any other thing supplied or furnished 
in connection with the construction or erection of said dwell¬ 
ings, and further shall complete the same in accordance 
with said plans and specifications (or as the same may be 
modified in the manner aforesaid), within four (4) months 
after the date hereof, then this obligation to be null a'nd 
void, otherwise to remain in full force and virtue in law.” 

It is undisputed, as shown above, that no valid liens were 
filed and that the first deeds of trust were superior to |all 
liens. Insofar as the completion in four months is con¬ 
cerned, it is discussed below. It is therefore obvious that, 
when the Court instructed the jury (App. 41, 42), “There 
has been evidence bearing upon the question of whether the 
defendant was precluded from completing the construction 
of the dwelling houses within the four months’ period speci¬ 
fied in the bonds. The contention was further made bv de- 
fondant that no damages should be allowed plaintiff be¬ 
cause anv loss it mav have suffered was caused bv the fe- 

* V * 

ceivership and not by defendant’s failure to perform the 
conditions of the bond. Those issues, namely, whether tjhe 
receivership proceedings precluded the plaintiff from car¬ 
rying out these two provisions of the bond referred to, are 
not supported by any evidence and are withdrawn from 
your consideration for these reasons: from the time for 
the completion of the dwellings, that is, within four months 
from the date of the second bond, September 2, 1937, had 
expired a considerable time before the receivership action 
was filed on May 19, 1938; hence that action, the receiver¬ 
ship action, could not have precluded the completion of the 
dwellings within the four months’ period. As to the effect 
of the receivership action on defendant’s failure to dis¬ 
charge the liens within five days after notice thereof, you 
will recall that that notice was given on May 27 or May 28, 
1938, after the receivership action was instituted on May 
19, 1938; hence it was appropriate that evidence be fe- 


i 
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ceived on the subject of whether the receivership action was 
an obstacle to the performance of the bond by defendant, 
but after the evidence is all presented, there is no evidence 
upon which an inference can be based that the receivership 
action prevented defendant from discharging the liens: 
hence those issues, to wit, the effect of the receivership 
action on the failure to complete the dwellings within the 
four months’ period, or the failure to discharge any liens 
which may have been filed, are withdrawn,” the Court was 
in error. 

The receiver of the properties appointed by the Virginia 
Covrt refused to allow the appellants to complete, but the 
Court stated as a matter of law that this tender was not a> 
defense to the action. 

As seen above, the Court withdrew this defense from the 
jury’s consideration. This ignored two primary factors. 
1. The tender by the surety to complete; 2. The waiver by 
the appellee of its right of default after the expiration of 
four months. 

Tender of Performance 

The evidence is undisputed that the appellant upon re¬ 
ceipt of the notice by the attorney for the appellee went 
immediately to the office of the said attorney and there, 
according to his testimony, he went in and asked Mr. Ahalt 
if it was possible for him to take over the whole thing and 
finish it (App. 31). He further offered to pay off every¬ 
one and finish the job with no expense. He did not men¬ 
tion anv monev. But he was told bv Mr. Ahalt not to worrv 
• • « » 

about it as there was enough to take care of the jobs and 
that the Investors Syndicate still owed money to the Har- 
land Corporation. Ahalt then referred appellant to Mr. 
Jones, because Air. Jones was the receiver (App. 32). Ap¬ 
pellant then went to Mr. Jones and told him he would take 
over the jobs. Mr. Jones ultimately refused to allow him to 
take over the completion of all the houses after “stalling” 
him for some time (App. 32, 33, 34). 
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It is stated in 17 C. J. S. 987: 

“Where a tender is made and a reason given fori its 
rejection which shows that a further tender would be 
fruitless, none other need be made.” 

• In this case, a realistic and practical tender of perform¬ 
ance was made by the appellant. The receiver gave as a 
reason for his rejection that the Court required him to 
take competitive bids. There could be no possible require¬ 
ment for the appellant to return to Jones more than | he 
did. It seems obvious and clear that having made a bona 
fide attempt to perform, it was a defense, if proven, to the 
action brought. Citation of authority on this obvious point 
is considered unnecessary. 

I 

Waiver of Default 


Upon its face, it appears that the four months’ period set 
out in the bond had expired at the time of the giving of the 
notice, and that standing alone might have justified the 
trial court in presuming there had been a default which no 
tender made after the four months could correct. 

In 9 Am. Jur. 36, sec. 48, it is said as a general rule, j 


“Time is not of the essence of a building or construc¬ 
tion contract in the absence of a provision in the con¬ 
tract making it such. Failure to complete the work 
within a specified time does not ipso facto terminate 
the contract, but only subjects the contractor to dam¬ 
ages for the delav ...” i 

“Rights arising from a delay in completion may be 
waived. An employer who allows work which was;to 
be done bv a time certain to go on afterwards, thcrejbv 
treating the contract as still in force, waives the ma- 
terialitv of time and can claim onlv such damages as 
he has sustained bv reason of the delav ...” 


In the case at bar, the appellee’s testimony showed tliat 
long after the expiration of the four months and as late; in 
some cases as February of 1938, payments under the cpn- 


I 
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struction loan continued to be advanced by appellee to the 
Harland Corporation (App. 10, 11, 12, 13). 

Appellant also offered testimony of his son, who at that 
time was engaged in business with his father, and who tes¬ 
tified to preparing the estimation of the cost to the appel¬ 
lant to complete each house. These estimates were deliv¬ 
ered to Mr. Jones (App. 25). Mr. Jones insisted upon com¬ 
petitive bids (App. 26). Appellant submitted the competi¬ 
tive bids which were based on actual cost (App. 26, 27), but 
in the end they only were allowed to finish two houses. 

On behalf of appellee, Mr. Jones testified, among other 
things, that Mr. Zipkin asked to complete the houses at his 
own cost without competitive bidding (App. 17). The wit¬ 
ness also said that Mr. Zipkin came in to him to finish the 
houses after Mr. Ahalt told him he was duty bound to finish 
the houses under the bond, and the appellant was told by 
Jones that he would have to make competitive bids (App. 
16, 17). In answer to the question of why Jones, the re¬ 
ceiver, did not let Zipkin complete the buildings, he an¬ 
swered (App. 14), “I let Mr. Zipkin complete two build¬ 
ings. I think it was 207 and 219.” Mr. Ahalt, when he 
testified for the appellee, said that he sent the notice to Mr. 
Zipkin (App. 19), and that everybody was of the opinion 
that if the liens were off the property, nobody would take 
the loss, and that he had told Mr. Zipkin he was expected to 
remove those liens (App. 20). The original order (appel¬ 
lee’s exhibit 14) (App. 57) provided that a commissioner 
should determine the validity and order of priority of the 
liens, and that this order was signed on the 19th of May, 
193S, and that the notice to Zipkin was sent out on the 
27th of May, 1938, so that at the time Zipkin came to his 
office, the Court had already requested the commissioner to 
find out if the liens which Ahalt was complaining about 
were valid liens (App. 19). 

It was clear, therefore, from the evidence, that at the 
very least an issue of fact had been created, namelv, was a 
sufficient tender of performance made by Zipkin under the 
bond? 
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Phillips & Colby Construction Co. v. Mark T. Seymour 
(91 U. S. 646) (23 L. Ed. 341). 

! 

Although the facts in the above case are not similar to 
those at bar, yet the rule of law stated above is supported. 
It is further stated in 9 Am. Jur. 39, sec. 52, 

“The owner may acquiesce in the contractors failure 
to perform according to the terms of the contract.' In 
other words, there may be a waiver in the case of a 
building contract in the same manner as there may be 

in the ease of any contract...” 

J ! 

Notice was required by the terms of the bond an/1 any 
delay in completion ivas waived by the appellee's continua¬ 
tion of payments and allowance of the work to continue 
after the expiration of the four months. 

This point is covered by the foregoing. 

III. | 

The Appellee Had Received All 4he Principal Payments 
and Substantial Interest on the Notes and Made Claim in 
This Suit for a Portion of the Interest, Yet the Court Did 
Not Instruct the Jury that Interest Payments on the Notes 
Would Cease on the Date that the Receiver Sold the Prop¬ 
erties, and Authorized Recovery of Interest for the Periods 
After Such Sales. 

Interest ceases to run on the date of the sale of the prop¬ 
erty, and this proposition is supported by the following 
cases, but the Court refused to so instruct the jury and 
denied the appellant’s prayer No. 3 in this respect: Meister 
v. Meister (103 N. J. Eq. 78) (142 A. 312); Ross v. fhe 
Fairy Silk Mills (19 A. (2d) 137) (Pa.) (134 A. L. R. 844); 
floorer Steel Ball Co. v. Schaeffer Ball Bearing Co. (90 N. 
J. Eq. 515) (107 A. 425). 
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IV. 

The Trial Court’s Interpretation of the Bonds Was Erro¬ 
neous in that It Did Not Instruct Nor Consider that the 
Appellants Being Voluntary Accommodation Sureties Es¬ 
tablished that All Doubt and Ambiguity in the Bonds 
Should Be Resolved in Favor of the Appellants. 

In interpreting the words of the bond, the Court failed 
to consider that the appellants were voluntary accommoda¬ 
tion sureties and that all doubt and ambiguity in the bonds 
necessarily would resolve in favor of the appellants. U. S. 
to the use of the District of Columbia v. Bayley (39 App. 
D. C. 105). 


CONCLUSION. 

In the foregoing argument, with the exception of the de¬ 
nial of Prayer No. 3, no mention has been made of the ap¬ 
pellants’ requested instructions, but in the appendix (App. 
47, 48) are set forth the five requested instructions. We 
have dealt with appellants’ requested Prayer No. 1 under 
point 1. We have dealt with appellants’ requested Prayer 
No. 2 under point 4. We have dealt with appellants’ re¬ 
quested Prayer No. 3 under point 3. We have dealt with 
appellants’ requested Prayer No. 4 under point 1 (a) and 
(d). Appellants’ requested Prayer No. 5 is covered in 
argument 2 (b). 

In considering these prayers, the Court will find that the 
same arguments advanced in the general argument will 
support the exception taken to the overruling of the pray¬ 
ers. The Court will note under appellants’ prayer No. 1 
the word “withdrawn?”, and below it “refused—J.O.C.” 
(the initials of the trial judge). This prayer was argued 
at great length and it was refused. It was not withdrawn. 

The ultimate question in all cases being the fairness of 
the verdict below, we can with earnestness and sincerity 
state to this Court that the verdict of the jury* was a sub¬ 
stantial miscarriage of justice and was brought about, in 
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the opinion of counsel for the appellants, through the in¬ 
structions of the trial court to the jury, which obviously 
were not in accordance with the established law in l this 
jurisdiction. The law, as well as the merits of this case, 
are all in favor of the appellants, and the judgment awarded 
is in the opinion of counsel, contrary to every conception 
of right. 

It is respectfully submitted, therefore, that the caus’e be 
reversed with instructions to enter a judgment for the de¬ 
fendant, or in the alternative, it be remanded for new trial. 

* • 

Mark P. Friedlander, 

502 Hill Building, 

Washington, D. C., 

Samuel Gordon, 

808 H Street, N. E., 
Washington, D. C., 

Attorneys for Appellants. 
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I. 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

1 Filed Jul 23 1942 

In the District Court of the United States 
For the District of Columbia 

Civil Action 

No. 16566 

Complaint 

Investors Syndicate, a Corporation, Plaintiff , Tower 
Building, 14th & K Sts. N. W., Washington, D. C. 

v. 

Max Zipkin, Defendant , 3119 18th St. N. E., Washington, 
D. C.; Max Zipkin, Adm. of Est. to Eva Zipkin; Eva 
Zipkin, Defendant, 3119 18th St., N. E., Washington, 
D. C.; David B. Smith, Defendant , 5208 3rd St., N. W., 
Washington, D. C.; Cecelia Smith, Defendant , 5208 
3rd St., N. W., Washington, D. C. 

Complaint for Recovery of Damages for Breach of Instru¬ 
ment Under Seal. 

1. The ground upon which the jurisdiction of this court 
depends is diversity of citizenship and the amount involved 
in controversy exceeds in value the sum of Three Thousand 
Dollars, exclusive of interest and costs. 

Plaintiff respectfully represents to the Court as follows: 

2. That plaintiff is a corporation duly organized and ex¬ 
isting under and by virtue of the laws of the State of 
Minnesota, with its principal office in Minneapolis, and 
with a branch office located in the Tower Building, 14th & K 
Sts. N. W. Washington, D. C. wherein it is engaged in con¬ 
ducting a mortgage loan business upon properties located 
in the District of Columbia, and nearby Maryland and Vir¬ 
ginia, and, the defendants Max Zipkin, Eva Zipkin, 
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2 David B. Smith and Cecelia Smith, are all residents 
of the District of Columbia. 

3. That plaintiff undertook to make certain real estate 
construction loans to be secured by first trust liens oil;cer¬ 
tain properties located in Arlington County, Virginia, to 
Harland Corporation, a corporation under the laws of Vir¬ 
ginia, but as a condition precedent required said Harland 
Corporation to execute and deliver its bond, with satisfac¬ 
tory sureties, under and by which the building contemplated 
and being erected upon said lots of land would be completed 
within a specified time, free and discharged of any and all 
Mechanic’s Lien for labor and material furnished in isaid 
improvements; that said Harland Corporation provided a 
bond wherein it was principal and the defendants jMax 
Zipkin, Eva Zipkin, David B. Smith and Cecelia Smith, 
along with one Harry A. Harris (who is a non-resident of 
the District of Columbia) became and were the sureties 
thereon, said bond being dated August 4, 1937; and there¬ 
after on the 2nd day of September, 1937, said Harland Cor¬ 
poration furnished and provided another and like bond, 
with the defendants Max Zipkin, Eva Zipkin, David B. 
Smith and Cecilia Smith (and the said Harry A. Harris) 
as sureties; under both of which bonds plaintiff was 
obligee; copies of each of said bonds being filed herewith 
Marked Plaintiff’s Exhibit “A-l” and “A-2” respectively, 
are made a part hereof and to be read as a part of this 
complaint. 

4. That upon delivery of said bonds plaintiff proceeded 
to make advances under the respective loans, as the build¬ 
ings progressed, which advances were to bear interest 
from the date of each at the rate of 6%, the rate of interest 
called for on the completed loan being 5M>% ; that pursuant 
to the terms of said bonds the defendants undertook to 
cause the land involved and the improvements thereoh to 
be fully released and discharged of any Mechanic Lien for 
labor or materials within five days after notice of the ex¬ 
istence of any such, and further did agree and cove- 

3 nant to complete the improvements to be erected 
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thereon according to plans and specifications agreed 
upon within four months from the date of the respective 
bonds. 

5. That said Harland Corporation became financially in¬ 
volved and during the month of May, 1938, numerous liens 
for both labor and materials were filed against said land 
and premises mentioned and described in said bonds, and a 
number of suits were filed to enforce such liens, resulting 
in the appointment of a Receiver during the month of June 
1938 for said Harland Corporation as to said properties, 
who took charge of the properties most of which were then 
in an unfinished condition, and requiring large expendi¬ 
tures by said Receiver to complete said properties so as to 
enable him to make sale thereof; the litigation thus follow¬ 
ing was most expensive to plaintiffs, involved approxi¬ 
mately $28,000 including interest in liens asserted, and con¬ 
sumed more than two years in time; that the Receivership 
deprived plaintiff of its rights of foreclosure, the properties 
being ordered sold free of all liens, and as plaintiff’s state¬ 
ment of account filed herewith discloses payment to it of 
such sums as were left in the receiver’s hands for distribu¬ 
tion to it left amounts due and owing to it as reflected in 
its account filed herewith as Exhibit “B”, which is made 
a part hereof; that the litigation resulting from the filing 
of said liens, more than 16 in number, necessitated employ¬ 
ment of counsel to protect its interests and distribution was 
made only after the Supreme Court of Appeals passed upon 
the right of plaintiff to recover in priority over said Me¬ 
chanic’s Liens, and as a result of such litigation plaintiff 
laid out and expended the sum of $2700.00 in counsel fees 
as reflected in and claimed by its Exhibit “B”. 

6. That on to wit the 27th day of May, 1938 plaintiff 
caused to be mailed, Registered, written notice to the de¬ 
fendants Max Zipkin, Eva Zipkin, David B. Smith and 

Cecilia Smith, of the filing of certain liens, and call- 
4 ing upon them and each of them pursuant to the pro¬ 
visions of said bonds to cause said liens to be released 
and discharged and to complete said dwellings, a copy of 
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said notice being hereto attached marked Exhibit “C’ b and 
to be read as a part hereof; that said defendants and 
neither of them caused said liens to be released and dis¬ 
charged and did not cause the dwellings to be completed 
as they had covenanted so to do, the litigation hereinbefore 
mentioned resulting, which cost plaintiff the sum of $2700 
in attorney’s fees to Clarence R. Ahalt, for services in pro¬ 
tecting and defending plaintiff’s rights in the matter!. 

7. That plaintiff’s attached Exhibit “B” sets forth the 
amount it disbursed on each loan, interest at 6% on ad¬ 
vances and 5M>% interest to date of payment of amount 
received from Receiver in proceedings in Circuit Court of 
Arlington County Virginia, and its claim of interest on 
the balances shown due on the respective loans from dates 
of payment by Receiver, who was required to keep separate 
account of all disbursements on and proceeds derived from 
each of the properties; and its claim for expenses incurred 
and paid as counsel fees; all of which are justly due as a 
direct result of the breaches by the defendants of their 
covenant under seal. i 

i 

Wherefore, plaintiff demands judgment as follows :i 
That plaintiff have judgment against the defendants and 
each of them for Seventy-eight Hundred-Seventy-fivb and 
•39/100 Dollars ($7875.39), with interest on $2484.89 from 
May 3, 1940, on $863.79 from Jan. 28, 1941, on $354.72 from 
Feb. 11, 1941, on $1471.99 from June 9, 1941 and on $2700 
from May 1, 1942, and that it have such other judgments, 
orders and relief, as may be just in the premises, together 
with its costs of this action. 

INVESTORS SYNDICATE 
By DON McQUIGGAN 
Resident Manager 

i 

CLARENCE R. AHALT, 

National Press Building, 

Washington, D. C. 

Attorney for Plaintiff. 


«• 
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5 Filed Nov 16 1942 

Answer of Defendant, Max Zipkin 
First Defense 

The defendant, Max Zipkin, admits the execution of cer¬ 
tain bonds, as surety, as alleged by plaintiff in its Com¬ 
plaint, but denies that plaintiff was damaged or suffered 
any loss or losses whatsoever by reason of any default on 
the part of the defendant and within the terms of said 
bonds as contemplated by the parties thereto. 

Second Defense 

Defendant, Max Zipkin, states that the plaintiff was re¬ 
paid in full all moneys advanced by it unto the Harland 
Corporation, principal to the aforementioned bonds which 
defendant executed as surety, including therein the duly 
stipulated interest due plaintiff on said advances. 

Third Defense 

Defendant denies that upon the execution of said bonds 
he bound himself to the payment of interest and Counsel 
fees as claimed by the plaintiff. 

Fourth Defense 

Defendant admits that he was bound, as surety, to the 
performance of certain acts, but states that he was pre¬ 
cluded from such performance by the appointment of a Re¬ 
ceiver by reason of certain legal proceedings indicated in 
the Complaint, to which proceedings plaintiff was a party. 
That said Receiver refused defendant’s offer to complete 
the erection of the properties in question. That by plain¬ 
tiff’s participation in said proceedings, plaintiff submitted 
itself to the jurisdiction of that Court and was bound by 
the actions of said Receiver as confirmed by the Court. 
That that Court found plaintiff to be entitled to certain 
moneys from said Receivership by reason of its 
6 advances of certain funds unto the Harland Corpora- 
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tion, which advances are the subject matter of this action. 
That by receiving and accepting said moneys from said Re¬ 
ceiver at the direction of the Court, plaintiff’s entire claim 
was satisfied and is a bar to this action. 

j 

Fifth Defense 

i 

Defendant states that if plaintiff did sustain any losses 
or damages, as alleged, that said damages or losses 1 were 
occasioned by its own negligence and through its own fault; 
that the plaintiff was required, by agreement, to make ad¬ 
vances of moneys to the Harland Corporation at certain 
times and in accordance with a definite prescribed schedule, 
which agreement was the consideration of the execution of 
said bonds by the defendant; that such advances were made 
by the plaintiff, but not in accordance with said schedule; 
that the plaintiff, thru its duly authorized agent or agents, 
made these advances unto the Harland Corporation when 
said Corporation was not entitled thereto and far too pre¬ 
maturely; that in fact, plaintiff made certain last and final 
advances unto the Harland Corporation, which payments 
were to be made only upon the final completion of the prop¬ 
erties, long before the completion of said properties:; that 
in fact, said properties were never completed by the' Har¬ 
land Corporation but were completed by the Receiver who 
was required to expend considerable money towards: their 
completion. That by so making these advances the plaintiff 
did, in fact, cause the very condition it complains of, 
namely, the financial difficulties of the Harland Corpora¬ 
tion, the subsequent appointment of the Receiver, and the 
resultant losses, if any, to the plaintiff of certain interest 
and Counsel fees. That there was therefore failure o,f con¬ 
sideration in the execution of the said bonds by the de¬ 
fendant. 

Sixth Defense j 

Defendant, Max Zipkin, for further defense, denies any 
indebtedness unto the plaintiff, and further denies each and 
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every allegation in the Complaint not specifically admitted 
herein. 

SOL ROTHBARD 

Attorney for Defendant, Max Zipkin 
1102 National Press Bldg. 

Republic 5121 
Jury Demand 

Defendant demands trial by Jury of the issues herein. 
SOL ROTHBARD 
Attorney for Defendant, Max Zipkin 

7 Filed Nov 29 1943 

Answer of Max Zipkin, Administrator for the Estate of 

Eva ; Zipkin, to Complaint . 

Now comes the defendant, Max Zipkin, Administrator 
for the Estate of Eva Zipkin, deceased, by his attorney, 
Samuel Gordon, and for answer to the Complaint of the 
plaintiff, states that he has no knowledge of any of the 
facts alleged in the Complaint, insofar as Eva Zipkin, de¬ 
ceased, is concerned; and for that reason neither admits or 
denies the allegations in the said Complaint, but demands 
strict proof, thereof. 

Wherefore, the premises considered, the defendant 
prays that the Complaint herein be dismissed. 

SAMUEL GORDON 
Attorney for the defendant. 

Samuel Gordon 
808 H Street, N. E. 

Lincoln 2160 

Attorney for the defendant. 

Copy of the above sent to Wilkes, McGarraghy and Artis, 
attorneys for the plaintiff, this 24th day of November, 1943. 

SAMUEL GORDON 
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EXCERPTS FROM TESTIMONY AND/ PROCEEDINGS. 

13 Don McGuiggan was called as a witness fbr and 
on behalf of the plaintiff 

***«•'####*# 

19 By Mr. McGarraghy: 

i 

Q. Mr. McGuiggan, do you have—or I hand you certain 
records and cards and ask vou if they are the ledger cards 
of your company and show the advances made by your 
company on the notes which I have just offered in evidence. 

Mr. Friedlander. Now, counsel, your witness also has 
some paper writings which I note you just handed to him. 
I wonder if you want to identify those so he could us£ them. 
Otherwise he oughtn’t to have them in his hand. I 

Mr. McGarraghy. I don’t even know what they are, but 
I think— 

The Witness. Well, the only thing is that I don’t carry 
all these numbers in my head, and consequently I jike to 
verify with the list that I have of the cases involved. That 
is the only reason I have got the— 

Mr. McGarraphy. I think if you will look at the cards 
you will get all the information you need from thht, Mr. 
McGuiggan. 

The Witness. All right. 

By Mr. McGarraghy: 

Q. Do you have the—do those card records show the ad¬ 
vances made by your company on the loans that I have just 
referred to and offered the notes covering the loans? A. 
Just a minute until I get through glancing through them 
and I’ll— 

(After examining records) Yes, these are the ree- 

20 ords which indicate the ones that were disbursed. 

! 

Q. I will ask you to take them up, and in the order 
in which I read, in which T call the lot numbers— A- Yes. 
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Q. —and ask you to testify as to the dates and amounts 
of advances on each of the lots that I specify. 

I ask you to take first lot 228, and state the dates and the 
amounts of any advances made by your company on account 
of this loan. A. On November 1st, 1937, $666.66; Novem¬ 
ber 12th, 1937, $666.67; December 3rd, 1937, $666.67; De¬ 
cember the 23rd, 1937, $666.67; January 7th, 1938, $666.66. 

Q. That makes a total of how much on that loan? A. 
Total disbursement, $3,333.33. 

Q. That represents the total disbursement made by your 
company on account of the loan on lot 228? A. That’s 
correct. 

Q. Now wall you take lot 229? That’s loan 24545. 

Mr. Friedlander. We have that already. 

The Witness. That is exactly the same as the other lot. 
Do vou want me to read them all? 

Mr. McGarraghy. Yes, I think so. 

Mr. Friedlander. It is not necessary to call the witness. 
We have a list of those. 

Mr. McGarraghy. The same—you agree the same dis¬ 
bursement was made on the lot? 

Mr. Friedlander. I agree your records show that. Let 
him give the total figures, to save time. 

Mr. McGarraghy. All right. 

21 By Mr. McGarraghy: 

Q. $303.33; is that right? A. $3,333.33. 

Q. That is right. A. Total disbursement on the same 
division, the same dates, as the preceding. 

Q. Now take lot 226. A. On November 10, 1937, 
$1,333.33; December 3rd, 1937, $666.66;— 

Mr. Friedlander. If your Honor pleases, we have 
already been furnished a schedule of these, so to save time, 
if counsel wants just to give the total figure— 

Mr. McGarraghy. No, because I think I have to put in 
evidence the dates of the several disbursements, because of 
the computation of interest from those dates to the— 

Mr. Friedlander. All right. 
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By Mr. McGarraghy: 

Q. You may proceed, Mr. McGuiggan. 

The Witness. The last one that 1 have now is of Decem¬ 
ber 3rd, 1937 ? 

The Reporter. Yes. 

The Witness. The next disbursement was on December 
9, 1937, $660.66; the next one was on December 10, 1937, 
$666.67; total disbursed, $3,333.33. 

On lot 225, disbursed on November 1st, 1937, $066.66; 
November 12, 1937, $666.67; November 18th, 1937, $666.67; 
December 9, 1937, $666.66; December 16, 1937, $666.67; 
total, $3,333.33. 

On lot 224, on September 2nd, 1937, $1,333.33; Sep- 
22 tember 9, 1937, $666.67; October the 14th,' 1937, 
$666.66; November 4th, $666.67; January 7th, 1938, 
$666.67; total disbursed, $4,000. 

On lot 227,— I 

Mr. Friedlander. Do I understand the total of disburse¬ 
ments on lot 224 he said was $4,000? 

Mr. McGarraghy. That’s right. 

Mr. Friedlander. Have vou added them? 

* j 

Mr. McGarraghy. Yes. 

Mr. Friedlander. Look at your list. 

Mr. McGarraghy. That is right. 

Mr. Friedlander. Well, the schedule furnished us is in 
error, then. 

7 j 

Mr. McGarraghy. What figures do you have? 

Mr. Friedlander. 3,333.33. It should be 4,000? 

Mr. McGarraghy. It should be $4,000; that’s right. 

The Witness. On lot 227, on November 1st, 1937, $666.66; 
November 12th, 1937, $666.67; on November 24, 1937, 
$666.67; December 23rd, ’37, $666.67; on January 7,j 1938, 
$666.66; total disbursed, $3,333.33. ; 

On lot 223, August 12th, 1937, $666.66: August 19th,; 1937, 
$666.67; September 16th, 1937, $666.67; October 14th,j 1937, 
$666.66; November 4th, 1937, $666.67; November 24th, 1937, 
$666.67; total disbursed, $4,000. 


! 
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On lot 219,— 

Mr. Friedlander. That also is not involved here: lot 223 
and lot 219 are not involved. 

Mr. McGarraghy. Wait a minute. Just a minute, Mister. 
223 and 219 were not on the bond, and therefore they are 
not in the suit, Mister. 

23 Mr. Friedlander. What are they! 

Mr. McGarraghy. They were two lots which were 
not covered by the bond. 

The Witness: Shall we eliminate the figures for 223? 

Mr. McGarraghy. 223 and 219, which Mister— 

Mr. Friedlander. Will you remove those two cards, Mr. 
McGarraghy? 

Mr. McGarraghy. Yes. 

Mr. McGuiggan, I think I had better remove those two 
cards. 

(The cards referred to were handed to Mr. McGarraghy 
by the witness.) 

The Witness. On lot 230, on November 10, 1937, 
$1,333.33; on December 16, 1937, $666.67; on December 
31st, 1937, $666.66; on January 13th, 1938, $666.67; total 
disbursed, $3,333.33. 

On lot 208, September 14th, 1937, $666.67; on September 
23rd, ’37, $666.66; September 30th, 1937, $666.67; on Octo¬ 
ber 14th, ’37, $666.66; December 9th, 1937, $666.67; Febru¬ 
ary 10th, 1938, $666.67; total disbursed, $4,000. 

By Mr. McGarraghy: 

Q. Now, with respect to that $4,000, was the entire $4,000 
disbursed to the Harland Corporation? A. It was dis¬ 
bursed, but a part of it was paid back: $200 was paid back, 
because there is a $200 credit on the note for that $200 that 
was paid back because a garage was not built. 

Q. Garage was not built? A. Yes. 

Q. And the $200 was withheld to cover the garage? A. 
That is right. 
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Q. So that the total amount loaned was $3,800, 

24 was it? A. That is right. But we actually disbursed 
the whole $4,000 and then collected back $200. 

Q. That is rii^ht. So that the claim is for $3,800? A. 
That is right. 

Q. Take 207, is the next. Lot 207. A. Lot 207, on Octo¬ 
ber 14th, 1937, $666.66; on October 29th, 1937, $666 .67; 
November 4th, 1937, $1,333.33; December 3rd, 1937, $666.67; 
February 10th, $666.67; a total disbursed of $4,000, and on 
this case also we collected 200 back, so the claim is $3,800. 

Q. $200 was collected back by reason of the same fact, 
that the garage was not built? A. That is right. 

Q. And it was withheld for that purpose? A. That’s 
correct. ! 

Q. Take 206. A. Lot 206, on September 23rd, 1937, 
$666.66; October 14tli, 1937, $1,333.33; on October ;29th, 

1937, $666.66; on November 18, $666.67; on February j 10th, 

1938, $666.68; total disbursed, $4,000. In this case— r$200, 
in this case also, was collected back, covering the garage. 

Q. So that the amount of the loan was $3,800? A. $3,800; 
that’s right. 

On lot 205, September 30th, 1937, $666.66; October; 29th, 
$666.66; November 4th, $1,333.34; December the' 3rd, 
$666.67; February 10th, 1938, $666.67; total disbursed, 
$4,000, and $200 of that was collected back for completion 
of garage. 

Q. That covers all of the lots that we have offered 

25 notes on in this case? A. Yes, that’s correct. = 

i 

• • * # # # * * # m 

64 Albert M. Jones was called as a witness and on 
behalf of the plaintiff 

i 

# • # • • * # *' * ; * 

96 By Mr. Friedlander: 

# • # * # * « » # j # 
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Q. Do you recall Mr. Zipkin coming to your office? A. 
Yes, sir; on several occasions. 

#*#*** *.■##* 

97 Q. Did you or did you not deliver to Mr. Zipkin 
the specifications which 1 now hand you to identify? 
A. I did, sir. 

I assume they are all the same (examining specifica¬ 
tions). Yes, they are. 

######«.'#*# 

Q. "What was the purpose of giving Mr. Zipkin those 
specifications? A. Those specifications were given, and I 
told Mr. Zipkin we would have to take competitive bids on 
finishing the houses. 

###*### *## 

Q. Mr. Ahalt told you, did he not, that Mr. Zipkin was 
on the bond to complete the buildings? A. T was informed 
of that when I was informed of the receivership. 

9S Q. And you knew that Mr. Zipkin wanted to com¬ 
plete the buildings because he was on the bond? A. 
T thought he did at first; yes, sir. 

Q. And why didn’t you let him complete the buildings? 
A. I let Mr. Zipkin complete two buildings. I think it was 
207 and 219. 

#***#**■#*• 

Q. Well, I think it is very simple. Were there any liens, 
mechanics’ liens, which were superior to the first trust held 
by Investors Syndicate? A. It was afterwards held that 
there weren’t. 

Q. In other words, there was a decision in the Virginia 
Court which said that that first trust was superior to all 
liens? A. That is right. 

Q. And the house was completed? A. That house was 
completed; yes, sir. 

Q. And the other house that Mr. Zipkin worked on was 
completed? A. That was 227. That was completed 
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99 with one exception, and that was the waterproofing 
of the basement. 

Q. And was that done afterwards? A. That was! done 
by J. Lee Price afterwards; yes, sir. 

And on 227 there was additional work by J. Lee Price. 
I don’t have an itemized statement of that here. It was 
to the extent of $298. 

Q. Who sold these houses? A. I sold them. 


* # # # * * *• * #i# 

101 Q. Can you tell us whether you saw the plans and 
specifications? A. I certainly did, sir. 

Q. And was th^t house, the house that Price completed, 
was that completed according to plans and specifications? 
A. Now, that is hard for me to tell you. I gave out bids 
on this plan—if you want me to straighten this out as far 
as I can—the bids were put out on these plans and speci¬ 
fications. Bids were made on them, and the houses; were 
finished according to the plans and specifications as far as 
I could ascertain. The architect examined I them 

102 afterwards, Mr. Fricdlander, to see whether! they 

were done that way or not. 1 


*###*# ##:# 


103 Q. Were they constructed according to plans and 
specifications? A. I couldn’t tell you that. T had to 
fix the cellars so I could sell those houses. It may not have 
been called for in the specifications. I don’t know, j 

***### **,# 

105 Q. Now, what Court order—give us the date if 
you can—authorized you to sell these properties free 

and clear of that first trust? A. I think the first orcjler or 
the second order. 

Q. Can you tell me whether this is the order you relied 
upon (indicating)? A. I don’t think this is the ordei*. 

Q. Where is the order and what is the date of it? 

106 Give us some idea. A. I couldn’t tell you, sir-. 

; 

**#•*# # # # 
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112 Q. All right. A. I talked to Mr. Zipkin a couple 
of times, and I told him I would rather let him com¬ 
plete the houses if lie could complete them. I didn’t want 
to be bothered with them. I didn’t know anything about 
building. I had to go out and get contractors and so forth, 
and I told Mr. Zipkin and he said something about his bond, 
and I told him to finish them under the bond, and I heard 

him tell others they should finish them under that 

113 bond. I told him lie should do it, and he refused to 
do it under the specifications in my office. 

Q. 1 asked you whether or not you were willing or did 
you ever indicate to Mr. Zipkin that he could complete the 
jobs by taking them over and finishing them without a bond 
or bidding on them? A. I told him after the first two 
houses I could not let them go that way, that there had to 
be competitive bidding. 

Q. Why did you come to the conclusion that there had 
to be competitive bidding? A. Because we went into the 
Court one Saturday morning on a matter, and the matter 
came up of letting Mr. Zipkin finish them, and the Judge 
himself stated, and there was a sort of a discussion on it 
there, that the proper thing for me to do would be to get 
competitive bids and I went after them. 

Q. Did you tell the Judge that there was a bond to com¬ 
plete for your liens on the property? A. I can’t say that 
I did, Mr. Friedlander. I don’t remember saying that to 
the judge. 

****** •* * 

114 A. I remember a discussion between Mr. Zipkin 
and Mr. Ahalt on it. I was in that discussion. 

Q. You were present? A. Yes. 

Q. And what did Mr. Ahalt say at that time regarding 
that bond? A. He told Mr. Zipkin he was duty bound to 
finish those houses under that bond. 

Q. And Mr. Zipkin came to you to finish them? A. He 
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came to me and I told him 1 would have to make competi¬ 
tive bids. That is right. 

Bv Mr. McGarraghy: 

Q. Do 1 understand from you, Mr. Jones, that MivZipkin 
at some time offered to complete the houses without cost 
to the receivership? A. Never, sir. Never. ; 

115 Q. Did I understand from you that Mr. Zipkin 
asked to complete the houses at his own cost without 

competitive bidding? A. That is right, sir. 

###*•' * # * * * 

123 C. R. Ahalt was called as a witness for and on 
behalf of the plaintiff 

****•■ •**«!* 

127 Cross Examination 

i 

By Mr. Friedlander: 

Q. Mr. Ahalt, before the receiver was appointed on May 
19, 1938, you were representing Investors Syndicate; were 
you not? A. Yes. 

Q. And did you in your representation confer with other 
creditors of the company? A. Yes, when my attention was 
called to the fact that there were a number of liens being 
filed, I contacted the attorneys representing them. 

Q. Did you talk to some of the creditors? A. Yes, I 
talked to some of the creditors, also. 

Q. As a result of your conferences, you all went to Court 
on the 19th of May, did you not, 1938? A. I didn’t get part 
of that question. 

Q. Did you all go to Court and have a receiver ap¬ 
pointed? A. No, I wasn’t in Court the day the receiver was 
appointed. 

Q. You were not in Court? A. No. 

Q. Did you consent to the order? A. I put my ‘fseen” 
on the order, which is approval as to form. 
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Q. Now, the suit was filed on the 19th of May, 1938, was 
it not? A. I am sorry; I am a little hard of hearing. 

Q. The suit itself was filed on the 19th of May, 1938 ? A. 
You have the record there. I don’t recall the date. 

128 Q. It was the same day as the order, wasn’t it? 
A. I don’t know that offhand. If it says so there, 

I suppose it is true. 

Q. It doesn’t say so here, sir. The order doesn’t show. 
Yes, it does. It says “This day came”. 

On the 19th of May, 193S, a suit was filed in which the 
Harland Corporation and your client were named as defen¬ 
dants. Now, did you enter an appearance for them on the 
same day the suit was filed? A. I put my “seen” on it, 
which is our practice, which is an approval as to the formal 
order and would carry with it an appearance. 

Q. And you knew that the receiver was being appointed 
that day? A. Yes, and we were anxious to have one ap¬ 
pointed, as a matter of fact. 

Q. Everybody wanted you to straighten the matter out? 
A. All these liens had been filed and the jobs had stopped, 
and we couldn’t get anybody to do anything, and they were 
anxious to get something started. 

Q. When did you have first knowledge that certain liens 
were filed and the work had stopped? A. I think the first 
lien was filed—I have a record there in my file if you want 
the date—but I think it was some time in March or April 
of that year. 

Q. At that time did you notice— A. I didn’t have infor¬ 
mation, of course, on the day it was filed. But some time 
a couple of months before the receiver was appointed, we 
knew about the difficultv. 

129 Q. So, a couple of months before May 19 you knew 
that work had stopped and that there were certain 

liens filed? A. Well, the liens were filed—let me refer to 
my file just a minute, will you. I want to give you the date 
as best I can. 
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(After examining file) The first lien filed was March! 16. 
Another one was filed on the 19th. Two were filed on the 
12tli of April. Two on the 22nd of April. One on the 25th 
of April. Five on the 4th of June, and then on the 6th of 
June, Mr. Zipkin filed his lien. That was the last lien that 
was filed. 

Q. Xow, do you mind answering the question, if you re¬ 
member it? A. No, I tried to answer it. If I didn’t, I will 
trv to again. 

• o j 

Q. Xow, when you found out about the liens being filed 
prior to May 19, 1938, the date of the receivership, did you 
notify Mr. Zipkin or any other of the sureties involved? ! A. 
I think the notice shows that he was notified by registered 
mail on the 27th of May, or the 28th. 

Q. You sent the notice, didn’t you? A. I didn’t have jthe 
bonds. The bonds were in the home office of the Investors 
Syndicate and their representatives, I think the president 
at that time was on here and retained me to look after their 
interests and later send the bonds here, and the notice Was 
sent out within a few davs from the time I got the bonds. 

Q. You sent the notice after the receiver had been ap¬ 
pointed. You receiver was appointed on the 19th, and the 
27th of May vou sent out vour notice? A. Yes, that 
130 would be after the receivership. 

Q. You had the receiver appointed on the 19th 1 of 
Mav? A. That is right. 

o j 

Q. Now, what did you anticipate, or what did you de¬ 
mand of Zipkin that he do after he had a receiver to take 
over the property and order him to complete the same? j A. 
I asked him to comply with the terms of his bond and gave 
to him at that time a list of the liens which had been filed 
at that time, and called upon him to see to it that those liens 
were removed within five days, as I recall the notice. The 
notice speaks for itself. 

Q. Xow, you had seen the order of Court, and you had 
approved it as to form, and you knew that the order of 
Court had appointed someone to find out how the liens were 
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to stand? A. That is correct. Mr. Friedlander, let me say 
this: that at that time or at the time that the notice was 
given, I think everybody was of the opinion that if the liens 
were off the property—in other words, if the mechanics’ 
liens which came prior to the trust in Virginia, if those 
$2S,000 worth of liens were out of the way, nobody would 
take the loss. 

Q. Mr. Ahalt, I want to get an answer. A. I think I have 
a right to explain, if the Court please. 

Q. Let me get an answer first, please. A. You asked me 
what I did and what I expected him to do. 

Q. That was the original question, and since that time I 
think I have asked another question. 

The Court. You may finish your answer. 

The Witness. I then had Mr. Zipkin in my office. 
131 He came in the office in pursuance of this notice, and 
I told Mr. Zipkin then after lie had related what he 
had considered an unfortunate situation in which he had 
been the victim, I told him that he would be expected to 
remove those liens. If they were out of the way, we hoped 
to get the money out of the properties, but from my stand¬ 
point, and Investors Syndicate, whom I represented, the 
liens coming prior to our trust gave us a great deal of con¬ 
cern and Mr. Zipkin said that he was not in a position 
financially to do these jobs or to remove those liens, and 
that it was up to the other fellows to do it. 

Mr. Jones came in my office with him, and Mr. Jones at 
the time said he was willing to bid on them, and Mr. Jones 
told him if he bid he would have to bid under competitive 
bidding. 

By Mr. Friedlander: 

Q. Now’, you have made your statement? A. Yes. 

Q. It is not in response to any question I have asked you, 
if your Honor please. I would like to ask you, sir, whether 
or not you w r ere familiar with the order of Court signed 
by Judge McCarthy on the 19th of May, 1938, in respect to 
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i 

i 


the appointment of John McCarthy, Commissioner, to re¬ 
port certain situations. A. The report or order which you 
refer to there, under our practice the Court refers | to a 
Commissioner to determine what liens are on record —t 
Q. If you will kindly answer my question, please. A. If 
you will sit up here where I can hear you, I will. 

Q. 1 want to know whether or not you are familiar 

132 with the order. A. Oh, yes. Yes. sir. 

* # * * *• # * * • j # 

Q. You knew that the Court had already appointed a 
master to set up how the liens were to attach in priority 
which would cover the situation as to whether or not your 
first trust was superior to or inferior to the so-called 
mechanics liens? A. I knew this, that if those liens were 
valid and could be enforced, I knew without having a ref¬ 
erence to Mr. McCarthy what priority they would have over 
our trust, and that is what gave us concern. 

Q. First off, I asked you the question, and I think you 
can answer it, there is no question of misunderstanding: 
You knew that the Court had appointed someone to deter¬ 
mine that? A. Right. I 

Q. And that was before you even sent a notice out,; two 
weeks before you sent a notice out? A. Oh, yes. 

• • # * * # * * * * 

133 Q. Well, didn’t Mr. Mr. John McCarthy holdjthat 
your first trust was a first lien on the property? A. 

After the Court of Appeals had said that they were not 
valid, then he did make such a report. 

Q. And as a result of that you had a first trust on the 
property? A. That is right, subject only to taxes. 

Q. And that first trust on the property has never been 
released, has it? A. Not to my knowledge; no, sir. 
m # • • *• * * * # • 

135 Q. Do you know anything about the title on aqy of 
these lots, you personally? A. I have never exam¬ 
ined them. ! 
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Q. When the property was sold by the receiver, you were 
representing the Investors Syndicate, the first trust holder? 
A. Yes. 

Q. Do you know of any order of Court and can you give 
us the date of any order of Court which released the trust 
which your clients held? A. No, I can’t do that. 

Q. And do you know of any release of the trust by any¬ 
body? A. No, I haven’t made any examination of records 
as to that. All that I know is that the Court sold the prop- 
ertv free of liens. 

Q. Well, now, tell us when. A. Mr. Jones, on each occa¬ 
sion when he would have a purchaser, would apply to the 
Court for an order authorizing the sale of that property 
under that contract. 

Mr. Friedlander. I move to strike out the statement of 
Mr. Ahalt. 

The Witness. Well, that is all I know, Mr. Friedlander. 
By Mr. Friedlander: 

Q. Well, you don’t know that, sir. I say to you as an 
attorney, will you produce the copy of the order or give me 
the date of anv such order? A. Well, if vou will go over 
to the Courthouse you can get that as readily as I can. 
There is a stack that high (indicating). 

Q. I have been over there and they are not there. 
136 Have you ever seen such an order? A. I know that 
the Court approved each sale. That is all I know 
about it. Because the parties in interest had to approve 
of the sale before the Court approved of it. 

Q. And by the parties in interest, who do you mean? A. 
Well, I mean Investors Syndicate and Jesse Phillips & 
Klinge, and Bob Ryland, who represented some of them. 

Q. You represented Investors Syndicate in these sales? 
A. Yes. As to what the property was wortli and the best 
amount available. 

Q. Why hasn’t the first trust been released? A. Be¬ 
cause it was not considered necessary under the terms by 
which the property was sold by the Court. 
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Q. Have you access to or have you ever seen any other 
order of Court outside of that one which authorizes sale? 
A. This order by inference, Mr. Friedlander, authorizes the 
receiver to borrow money to complete these houses and give 
as security—I will read it here; I saw it somewhere: . 

“The receiver is authorized, empowered and directed to 
borrow such sums of money as is necessary to complete the 
said houses, securing the same by a first lien upon the said 
property. ’’ 

Now, I don’t know how the receiver would give a first 
lien on the property unless it was clear of the trust and 
clear of even the mechanics’ liens. That is niv own judg¬ 
ment, as a lawyer. 

Q. I see. That is your judgment? A. Yes. 

Q. And that is the order you rely on? A. I didn’t 
137 say that. 

Q. Is there any other order, sir? A. I tried to 1 tell 
vou a while ago that the receiver has orders. But I don’t 
know what the order contained. 

Q. You sat here, Mr. Ahalt, when he testified. A. What? 

Q. You were here in the courtroom when Mr. Jones tes¬ 
tified, and he didn’t know where the order was. A. You 
will find, if you take that blue book that has been introduced 
here— / ! 

Q. I have examined the order, and the book referred to, 
sir, and it doesn’t contain any such thing. A. Let me have 
the book, and I think I can find out for you where you can 
find this order if you want to go look for it. 

Q. I have looked and looked, sir, and it is not there. I 
have checked that order and it is not there at all. A., On 
each one of these lot numbers on this schedule you will find 
a reference to the Court order, the deed book and page in 
which it is recorded, and the date of the order authorizing 
the construction work, or completion work, and authorizing 

i 

a payment for it. 

Q. Have you ever read that order, Mr. Ahalt? A. I 
didn’t read them all. Have you? 
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Q. Yes, I have. A. I am just telling you where you will 
find them now. You said you hadn’t seen them. It shows 
I was instructed to be paid a certain amount of money out 
of each loan, as attorney for Investors Syndicate. That is 
all the references that I can give you. 

140 Q. I just wanted to find out whether or not there 
was any reason why you did not include lots 206 

141 and 207. A. Because at that time, according to my 
records, the liens had not been filed by May 27. 

Q. Did you ever give a notice to Mr. Zipkin on these two 
lots? A. 1 talked to him in the office. 

Q. Did you ever give him any written notice? A. No; 
no written notice. 

##•###•«.*# 

163 Norman N. Zipkin was called as a witness for and 
on behalf of the defendant 

*#•#•#•##• 

Direct Examination 

By Mr. Friedlander: 

Q. What is your full name? A. Norman N. Zipkin. 

Q. You are the son of the defendant? A. Yes, I am. 

Q. During the year of 1938, were you associated with your 
father in business? A. Yes, I was. 

Q. Had you at that time any experience in building, in 
the building business? A. Yes. I have been associated one 
way or the other in the building game ever since I was old 
enough to remember. I was always helping my father. 

Q. Do you recall the project being built by a corn- 

164 pany called the Harland Corporation, in Arlington 
County, the State of Virginia? A. Yes, I do. 

Q. Do you recall there coming a time when vour father 
received some notice from Investors Svndicate in regard to 
some bond he had signed? 
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The Witness. The notice came in the mail, and he took 
notice and he went out. He got it that night, and the next 
day he went out on it and came home the following night. 

• * « * # * # # # • 

Q. And as a result of the plans, did you and your father 
go on the job the following day? A. Yes, we did. 

165 Q. And when you got on the job, what did yoq do? 
A. Well, we went from house to house and noted the 

stage of completion of each building, exactly what was done 
and what had to be done according to the plans and specifi¬ 
cations, to put the house on the market. That is, to sell it. 

Q. And did you compute the cost of the completion of 
each house? A. Yes, we did. 

Q. And then did there come a time after you had these 
figures that you went to see a Mr. Jones, in Arlington 
County? A. Well, I came home that night and I typed up 
a copy or schedule on each house, just what had to be done, 
and I typed up the approximate cost to us. That is, i just 
what it would cost us to do it, and I took that in to Mr. Jones. 
Q. Now, did you see Mr. Jones? A. Yes, I did. 

Q. Did you present this schedule to him? A. Yes. 

Q. Did you have a conversation with him? A. Yes, ij did. 
• # * * * * * * * i * 

166 Q. Will you tell us what happened between! you 
and Mr. Jones at the time you went there and:pre¬ 
sented this paper? A. Well, I walked in to the office and I 
asked the girl if I could see Mr. Jones, if he was there. 
And I didn’t know Mr. Jones; that was the first time Ij had 
met him. I said, “Mr. Jones, I have here this paper! you 
requested of my father.” 

The Court. I didn’t understand you. You had what? 

The Witness. I said I had the schedule that he requested 

of mv father. 

* 

The Court. Very well. Go ahead. 

The Witness. “And we would like to know when we could 
start,” because my father asked me specifically to ask him 


t 
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when we could start, because there were certain materials 
on the job that we must start using* right aw*ay that would 
deteriorate if we didn’t. There was lime and other things 
stored around the buildings there. 

He said, “You tell your father that I will have to have 
bids on this, because I have got to give it out on competitive 
bids.” 

By Mr. Friedlander: 

Q. Let me get this part clear from you, sir. At any time 
up to that point had you ever requested the receiver to pay 
you for the work that you contemplated doing, you and your 
father? A. No, sir. 

Q. In other words, you and your father had computed the 
cost to you of completing the buildings? A. Yes. We sat 
down and figured out, after we had gone through the build¬ 
ings, figured out according to the stage of completion 
168 of the building, how much money should be coming in 
on loans, and how much work had to be done, and 
what material was out there on the job, and we figured that 
if we went into it, if we worked real hard we might be able 
to get out with our skin. 

Q. But you were computing the cost to you, your father, 
on completing the job? A. Yes. 

Q. Less the money that vras still due on the construction 
loan? A. Yes. And that way we figured we would just 
about break even. 

Q. Mr. Jones told you you w T ould have to submit a bid? 
A. He said, “It has to be approved by the Court,” and he 
says, “It is in the hands”—I can’t remember the exact 
words, but the substance was that he had to take competi¬ 
tive bids, see, but he couldn’t give it to us, he couldn’t let 
us go in, or something like that, to that effect, that we 
wouldn’t go in there. 

T don’t remember the words, but the substance of it is 
this: that we had to go into Court and get jurisdiction, and 
according to the Court’s jurisdiction that he had to give it 



out on competitive bids. It wasn’t a question of giving it 
to us, he couldn’t do it; he wanted the bids. , 

Q. Was he familiar, from his conversation—did you 
gather from his conversation that he was familiar with the 
fact that there was this completion bond on the building? 
A. We didn’t discuss that at. all. I just took about a minute. 

I walked in and handed him the schedule and asked 
169 him when we could start, and he said, “Sorry, you 

can’t; I have got to have bids on that. I will see 
your father.” 

Q. Did you return to your home? A. Yes, sir. 

Q. As a result of your conversation with Mr. Jones, did 
you prepare bids? A. Yes. 

Q. You and your father together? A. Yes. 

Q. Were those bids based on the actual cost or wa? it to 
include any profit? A. No profit at all. Just actual cost, 
without any salary or any overhead at all. Just the cost 
of labor and materials that we had to put out. 

Q. And that was the bid that you submitted? A. Yes, it 
was. 

Q. And did you get the job? A. He gave us two houses. 
I don’t know why two. 

Q. Did you ever find out what the bid was that was sup¬ 
posed to be lower than your cost bid? A. Mr. Jones was a 
hard man to catch in the office. 

Mr. McGarraghv. I object to that. i 

Mr. Friedlander: Well, the answer is no, then. 

The Witness. No. We tried many times. 

By Mr. Friedlander: 

Q. You don’t know any of these people connected with 
Investors Syndicate, do you? A. I never have met any of 
the gentlemen in my life. 

* # • # • # • # * • 

By Mr. McGarraghv: 
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171 A. No. All I know is that after my father received 
that notice he went out and came back that night, 

and he told me that he and I would have to go out. We sat 
down and figured it out, and we knew we would have to go 
in on that, because he signed that bond, and we went out 
and figured those houses, house by house, and that is the 
schedule I typed up, the actual cost to us—actual cost— 
and out of that, when I came in and talked to Mr. Jones, 
he told me to go back; he said he would have to have com¬ 
petitive bids, and I came back and told my father, and my 
father told me to type up a price on each house, and 

172 that we did. 

Q. And your bids on each of the houses were at 
actual cost to you? A. As far as I know, yes. 

»##••*•#»• 

182 Milton F. Ruppert was called as a witness for and 
on behalf of the defendant 

*##•##•#*• 

202 And a letter to the Harland Corporation, dated 
August 9,1937, from Shannon & Luchs, c/o Mr. Louis 
M. Tulman. It reads as follows: 

“Gentlemen: 

“With reference to the first trust real estate loans for 
construction purposes submitted to you by Investors Syn¬ 
dicate of Minneapolis, Minnesota, we wish to advise that 
disbursement will be made in six equal instalments in ac¬ 
cordance with the following schedule: 

“1. First floor joists in place on completed cellar walls, 
including load bearing girders on basement partition walls. 

a. All fees for commission, insurance, title charges, sur¬ 
vey will be deducted out of this payment. 

“2. Second floor joists in place on completed walls up to 
second floor height. 

a. All first floor partitions are to be in place. 

b. Window-framing in place on first floor. 

c. Door jambs in place. 
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j 

i 

d. House as generally complete up to this point as is 
practical. j 

‘ ‘ 3. Roof structure erected, sheathed and papered, 

203 with rough plumbing, heating, and electric wiring 
completed above the cellar. 

a. All masonry including brick sills completed (except 
fireplace). 

b. Concrete cellar floor rough laid for boiler setting. 

c. Rough stairs, where called for by plans. 

d. House as generally complete as it is practical up to 
this point. 

“4. Roofed and plastered. 

a. Permanent roof completed with all flashings, tinning, 
gutters, downspouts, etc., in place. 

b. Plastered with brown coat, ready for permanent finish. 

c. Porches completed, if any, and painted one coat. 

d. Cellar floor finished and boiler set. 

e. Heating and plumbing finished except for setting radi¬ 
ators, toilets, sinks, etc., all of which are on the job. 

f. Fireplace completed. 

g. Electric wiring completed ready for fixtures. 

h. Gas, water, and sewer all in, ready for use. 

i. Rough grading down on premises. 

j. Finished floors laid. 

k. All interior trim installed. 

^ ! 

204 “5. House entirely completed in accordance with 
specifications, and ready for occupancy. 

“6. When a complete release of liens, acceptable to the 
Virginia Title Corporation, as representatives of the; Law¬ 
yers Title Insurance Company of Richmond, Virginia, 
thereby putting the Lawyers Title Insurance Company in 
a position to furnish an insured title policy. 

j 

“Very truly yours, 

“ SHANNON & LUCHS” 1 

j 

# * • • • * • # #|# 


>! 



206 Max Zipkin, the defendant, was called as a wit¬ 
ness in his own behalf 

By Mr. Friedlander: 

Q. Mr. Zipkin, what is your full name? A. Max Zipkin. 
Q. You are the defendant in the case, are you not? A. 
Yes, sir. 

Q. Where do you live, Mr. Zipkin? A. 3119 Eighteenth 
Street, Northeast. 

Q. How long have you been in the building business? A. 
About thirty-five years. 

Q. And during that time you have had occasion to build 
and construct buildings, and so forth? A. Yes. 

Did there come a time when you were employed by 

207 the Harland Corporation? A. There did. 

Q. With whom did you deal at that time? A. It 
was a Mr. Smith and a Mr. Harris. 

Q. Harris and Smith? A. Yes. 

Q. What capacity were you employed in by this com¬ 
pany? A. Just as a construction superintendent. 

Q. That is, field work and outside work? A. Just field 
work. 

Q. You didn’t do any office work? A. Not at all. 

Q. Now, did you do any work as superintendent or super¬ 
visor for the Harland Corporation prior to this work in 
Arlington County? A. I did. 

Q. Did you proceed to construct and erect these dwellings 
in Arlington County? A. I did. 

Q. Now, prior to the time that you actually began 

208 work, but after they had contemplated the work, were 
you approached and requested to sign a completion 

bond? A. Yes. 

Q. Who asked you to sign the bond? 
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209 The Witness. It was Mr. Smith and Mr. Harris 
and Mr. Hall, all three of them. 

By Mr. Friedlander: i 

Q. Mr. Hall was connected with what company? A. He 
was with the Investors Syndicate. 

Q. Well, what company was he working for? A. Shannon 
& Luchs. j 

•• • # # * # * #i* 

211 Q. Now Mr. Zipkin, there came a time, did there 

' I 

not, that you did the work on these houses ? A, That 

is right. 

Q. Did you have anything to do with the financing or 
borrowing the money? A. Nothing at all. 

Q. Did you hear any more about this bond that you signed 
up to the time that you received the notice from a Mr. 
Ahaltf A. Nothing at all. 

Q. Did there come a time when the payments were made 
and the work progressed, and then the work stopped? Do 
you recall that? Do you remember the work stopping? A. 
I do. 

Q. And do you recall receiving a notice from Mr. Ahalt 
to complete the job? A. I did. j 

Q. And when you got that notice, where did you go and 
what did you do? A. I went to see Mr. Ahalt. 

Q. The man who sent you the notice? A. Yes. 

Q. Do you recall whether you got the notice in the morn¬ 
ing or at night? A. In the morning. 

Q. You got it in the morning? You went to see him right 
away? A. That is right. 

Q. What was the conversation that you had with 

212 Mr. Ahalt? A. I come in and asked Mr. Ahalt if it 
is possible I should take over the whole thing and 

finish it. 

Q. By “the whole thing,” let me understnad you^ Mr. 
Zipkin. A. All right. The Harland Corporation, what they 
call it, they had 19 acres of land besides these houses, j 


i 


i 

i 
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Q. 19 acres of land besides the houses that were built? 
A. That is right. The streets w’ere cut through, the sewer 
was laid, and they only owed $7,000 on these 19 acres which 
they paid, I believe, one or two thousand dollars an acre, 
or $1,500 an acre, themselves. 

I begged Mr. Ahalt, I says, “I will take over everything 
and I will pay off every candidate, and I will finish the job 
with no expense.” No money was mentioned at all about 
it. Mr. Ahalt was kind to me and he said that I had noth¬ 
ing to worry about, that there was enough to take care of the 
jobs and the candidates and everything, which the Invest¬ 
ment Syndicate ow’es money yet to the Harland Corpora¬ 
tion. 

He referred me to Mr. Jones because Mr. Jones was ap¬ 
pointed the receiver and there is not a thing in the world 
Mr. Ahalt could do for me. Just Mr Jones directlv. 

Q. Did you see Mr. Jones? A. I went right from Mr. 
Ahalt’s office. 

Q. Now, how close is Mr. Jones’s office to Mr. Ahalt’s 
office? A. Door to door. 

Q. Just a door or two away? A. Yes, right next to it. 

Q. All right. A. So I went to Mr. Jones’s office and 
213 said to Mr. Jones, “Mr. Jones, Mr. Ahalt sent me to 
you.” I never knew Mr. Jones. It was the first time 
I had seen him. I said, “Mr. Jones, I am ready to take it 
over. ’ ’ 

Q. You said to Mr. Jones you were ready to take it over? 
A. Yes. 

Q. Did you explain to Mr. Jones about the completion, 
bond? A. I did. 

Q. In other words, you told him that you had to finish 
the job, and that you were going ahead? A. I told him 
that. 

Q. What did Jones say to you? A. He says, “Well, I 
am just appointed; I don’t know a thing about it; I am just 
appointed from the Court as a receiver. I have got to go 
into it and see what is what.” 
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Q. He said lie had to go into it and see what wa3 what? 
A. That is right. 

Q. He didn’t answer your question, then, at that time? 
A. Nothing at all. 

Q. Then what did you do ? A. Then I took my spn and 
we went over to the job and made the schedule. i 

Q. What do you mean by “schedule,” sir? A. A sched¬ 
ule which each house needs to be completed, what the ex¬ 
pense is, and material, and what material goes there, and 
what has got to be done, and we made the schedule for our¬ 
selves, and we made the price on it to ourselves, what would 
it cost us to complete it. We were very satisfied to 

214 complete it - i 

Q. Well, had you by that time learned how much 
money was due from the Investors Syndicate on the balance 
of these loans, construction loans? A. Well, I didn’t!know 
it, but according to the schedule of payments which I signed 
on the strength of bond, on the strength of the contract, 
the schedule of payment, I figured there should be more 
money there left in the Investors Syndicate as the job 
should thoroughly cost. So I wasn’t interested about the 
money and I didn’t never ask, because I fully understood 
from the experience and from the schedule that there should 
be more than enough to finish the job. 

Q. In other words, the sixth payment was so arranged 
that before the fifth payment was made, the house had to 
be complete? A. The house had to be completed before 
they got the sixth payment. 

Q. Yes. A. And then the sixth payment is when the! title 
company passes on the whole thing. When the title com¬ 
pany accepts their release of liens and their surety title, ithen 
they get the sixth payment. But actually the fifth payment, 
the house was ready for occupancy under the hundred per¬ 
cent. j 

Q. Now, you saw those houses when you looked them over, 
and you made a list of what had to be done to bring them 
to the point of being finished? A. I did. 


i 

i 
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Q. And you computed from your knowledge of the sched¬ 
ule of payments that there ought to he sufficient 

215 money to finish up? A. That is right. 

Q. Now, did you do anything with that schedule 
that was prepared? A. I did. 

Q. What did you do with it? A. I went again to Mr. 
Jones- 

Q. Well, now, before you went to Mr. Jones, did you send 
that schedule in to him by anybody else? A. My son took 
it up to him. 

Q. And then vour son returned to you? A. Yes. 

Q. And did you have to change that schedule then? A. 
When he come back, he said the Court wouldn’t allow him 
to turn over the houses to complete. The Court wants com¬ 
petitive bidding, and there must be bids from the contrac¬ 
tor, and whoever the Court will choose, that is the one who 
will get the job. 

Now, T went and prepared a cost bid because still I felt 
T am responsible in a certain way to this bond. I prepared 
a cost bid and I turned in the bid to Mr. Jones. Mr. Jones 
has a complete bid on every house. 

Q. From you? A. From me. 

Q. You gave it to him yourself? A. I did. I went with 
my son and I gave him that bid. 

Q. Now, did you ever hear from him? A. No. I went to 
Mr. Jones from there weeks and weeks, everv dav. I was 
wasting days there to try to settle up one way or the other. 
To the end he said he had to give the job out to a 

216 strange man, to Mr. Price. 

Q. He said he had to give the job to a strange 
man? A. That is right. 

Q. Did you complete any of the houses? A. It was two 
houses, before he turned the job over to Price. He said, 
“There is two houses got to be finished up.” Now, it 
wasn’t so much on the two houses. By the Arlington 
Health Department he was ordered—on the back there was 
an open stream, and the Board of Health wanted to drain 
that stream through their pipes into a line. 
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Q. Let me see if I understand you, Mr. Zipkin. Is this 
on houses other than referred to in your bond? A. That is 
right. 

Q. There was some additional work to be done? Ai That 
is right. That is the most money he paid on that. 

Q. lie did give you a job on that, did he? A. Yes. I did 
that under the rules and regulations. 

Q. It had nothing to do with this bond? A. Not a ; thing 
in the world. 

Q. And you only completed two houses? A. That is : right. 
It was minor work. 

Q. Do you recall what the lots were? A. T wouldn’t know. 
Q. Can you recall what they w’ere? A. No. 

i 

• • # • # * # # # :# 

i 

i 

229 Mr. Friedlander. That is the defendant’s; case, 
your Honor. 

Mr. McGarraghv. We have no rebuttal, your Honor. 
The Court. Mr. Marshal, will you show the jury to their 
room, please, while I confer with counsel about the instruc¬ 
tions? 

Ladies and gentlemen, we can do that so much easier 
without you here, and I will ask you to please retire. ; 

(The jury retired from the courtroom.) 

(Thereupon there was a discussion of prayers between 
the Court and counsel, at the conclusion of which,! at 4 
o’clock p. m., an adjournment was taken until 10 o:’clock 
a. m. on Thursday, January 11, 1945.) 


233 Proceedings 

i 

The Court. Gentlemen, if you will, there is a matter that 
I should discuss with you out of the hearing of the jury. 
Will it be convenient for you to come up here to the bench? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. Gentlemen, after studying this contract fur¬ 
ther, this bond, I cannot bring myself to the conclusion that 
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I indicated yesterday about the construction of the bond. 
I studied it considerably last night. 

It seems to me that it isn’t fairly susceptible to the con¬ 
struction that I indicated that I would place, in that the 
bond could be construed as authorizing the sureties to com¬ 
plete the dwellings after the expiration of four months’ 
period. 

It seems to me that the bond clearly requires the com¬ 
pletion of the dwellings within the four months’ period by 
cither the principal or the sureties. 

That conclusion, unfortunately, makes a good deal of 
what was said yesterday evening just before adjournment 
relative to the theory upon which the case should be sub¬ 
mitted to the jury, inappropriate now. 

I have written in longhand, and it is not hardly suscept¬ 
ible of being recited by anyone else, instructions upon the 
substantive matters involved, and in order that you may 
be fully informed about the theory upon which the case 
will be submitted, in view of the change indicated, I expect 
it is desirable that I read you this penciled note. 

Mr. Friedlander. May I make one interruption, your 
Honor? 

234 The Court. Yes. 

Mr. Friedlander. Has your Honor considered the 
question of waiver? After all, they made payments lon^ 
after the four months’ period. They can’t make their ad¬ 
vances. How can your Honor say the bond was not waived ? 

The Court. I have thought about that since vesterdav in 
the argument on the motion. I don’t think that waiver is 
completed, or there would be evidence to support the waiver 
had it been completed. 

T would be glad to treat the pleadings, as amended, to 
conform to the proof, if the proof justified it. 

Mr. Friedlander. Their own evidence, their schedule of 
payments, shows that the first payment was made long 
after the four months’ period expired. 
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The Court. The payments, it seems to me, could hardly 
be treated as a waiver, the payment to the contractor, i 

Mr. Friedlander. They continued to make payments 
under the bond. They made payments to the principal on 
the bond. There had to be a waiver, if your Honor plehse. 

Of course, your Honor has a right to rule as you please. 

The Court. I don’t have that right. 

Mr. Friedlander. I think there is no question at all, and 
I am quite sure there is no question at all but that when 
they make payments according to schedule after the four 
months’ period expired, they can’t claim that there was a 
default. Because if there was a default, they no longer 
should have made payments. They continued to make pay¬ 
ments and let the work progress after the four months. 

There couldn’t have been default. I can’t follow your 
235 Honor’s reasoning on that at all. If you will look at 
the schedule of payments, you will see the dates. 
There is evidence of it. 

The Court. I w r ould like to agree with you about it. You 
know, I felt yesterday that the bond might be susceptible to 
more favorable construction to the defendant, but I am con¬ 
vinced that payments to the contractor under the circum¬ 
stances that the evidence discloses could not be made the 
basis, properly, of a waiver, a waiver of the clear provision 
of the contract. The sureties guaranteed the completion 
of the building within four months. 

Xow, ordinarily when there is a default on the part of a 
contractor, the sureties will go in and make a contract, 
another contract with the builder under the terms of which 
they carry out the original contract. 

That is a customary way of handling those things. Some¬ 
times the original contract or bond provides that they shall 
have that right. Sometimes it doesn’t, and I had felt like 
yesterday that this contract might fairly be susceptible' to 
the construction that the inference implied there, but I am 
convinced that that is not justified, and I don’t think there 
is any basis in the evidence for this claim of waiver. 
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Mr. Friendlander. There had to be a waiver. How' could 
they continue to make their advances? How could they 
make their advances if there had been a default? If they 
continued to advance money for them to finish the building 
after the four months, there certainly wasn’t a default. It 
certainlv was a waiver. It is the clearest case of waiver. 
There never was a clearer case of waiver than that. There 
is nothing else they could have done. 

#••#•***•# 

237 Charge to the Jury 

The Court (Collet, J.): Ladies and gentlemen of the jury, 
as you understand, it is the duty of the Court to instruct 
you on the law of the case, and it is your duty to follow the 
law as the Court gives it to you. It is your duty to find the 
facts and determine the disputed issues of fact, and in the 
discharge of that duty I have no desire nor intention to 
influence you to any extent whatever, because that is your 
prerogative, and you should and will assume the duty of 
discharging it. 

It is the responsibility of the Court to see to it that a 
jury understands the issues in the case, understands the 
disputed issues of fact for your determination, because all 
of us realize unless we understand what it is that we are 
to decide, we will have great difficulty in deciding accu- 
ratelv. 

In that regard, and in an effort to crvstallize the dis- 
puted issues of fact, I may assume some facts which I as¬ 
sume to be undisputed. 

If by chance I incorrectly assume the existence of a fact 
as undisputed, which in your judgment is a disputed fact, 
you should use vour judgment about the existence of that 
fact rather than mine, because my assumption of the facts 
is only for the purpose of directing your attention to the 
disputed issues as best I can and to help you in that 
way. 
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238 Preliminary to the statement of the issues, I think 
it is desirable at the outset of the trial, or of the in¬ 
structions, to call your attention to the rule of law; that 
applies in all cases as to the burden of proof. 

The party who asserts the affirmative of the issue must 
carry the burden of proving it. Such burden of proof is 
established or carried when the facts advanced by the; pro¬ 
ponent, or the person who carries the burden, are estab¬ 
lished by a preponderance of the evidence, which is deter¬ 
mined not alone by the greater number of witnesses testi¬ 
fying to a particular state of fact, but it means that the 
testimony on behalf of the party carrying the burden must 
have greater weight, in your estimation, of a more con¬ 
vincing effect, than that opposed to it. If you believe that 
the testimony on any essential part is evenly balanced, ; then 
your finding as to that part must be against the party; car¬ 
rying the burden of proof. i 

In this case, the burden of proof is upon the plaintiff to 
establish the plaintiff’s damages, and failure to establish 
the plaintiff’s damages, the plaintiff may not recover,! and 
that is true in all cases. 

Now, referring to the specific issues, the Harland Cor¬ 
poration owned certain real estate in Arlington County, 
Virginia. It contracted to erect a number of dwellings 
thereon. For the purpose of financing the construction 
thereof, it borrowed large sums of money from the plaintiff, 
Investors Syndicate. It gave deed of trust to the Invest¬ 
ors Syndicate on the real estate covered by the loan. |The 
Harland Corporation, as principal, and Max Zipkin and 
Eva Zipkin, as sureties, executed two similar bonds 

239 to the Investors Syndicate, by each of which the 
Harland Corporation, as principal, and Max Zipkin 

and Eva Zipkin, as sureties, agreed to repay the Investors 
Syndicate any loss it might suffer on those loans, not ex¬ 
ceeding a total of $56,250, resulting from a failure to com¬ 
plete the dwellings within four months from the date of 
the bond. 
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You will recall the bonds were dated August 4 and Sep¬ 
tember 2, 1937. 

Or resulting from a failure of Max Zipkin or Eva Zipkin, 
within five days from notice to them thereof, to release or 
discharge any liens for labor or materials furnished in the 
construction of the dwellings which might be filed within 
six months after the completion of the buildings. 

The dwellings were not completed within four months 
from either August 4, 1937, or September 2, 1937. Liens 
for labor and material were filed. The contractor, the Har- 
land Corporation, became financially embarrassed. The 
construction stopped, and on May 19, 193S, the receiver¬ 
ship proceeding was instituted in the Virginia Court to ad¬ 
minister the affairs of the Harland Corporation. Written 
notice was given the defendants of the existence of those 
liens on May 27 or May 28,1938, and the liens were not dis¬ 
charged within five days thereafter. 

The plaintiff claims that it has lost $3,731.28, principal 
and interest, on its loans to the Harland Corporation, and 
it claims that its loss resulted from the failure to complete 
the dwellings within four months from September 2, 1937, 
and the failure of Max Zipkin or Eva Zipkin to discharge the 
liens within five days from notice of their existence. 

The defendant contends that plaintiff suffered no 
240 loss on its loan, that if it did, any such loss did not 
result from the failure to complete the building or 
of the defendants to discharge the liens. The defendant 
asserts that the receivership proceedings in the Court of 
Arlington County, Virginia, precluded him from discharg¬ 
ing any liens against the property, and that he should not 
for that reason be held responsible for any failure to dis¬ 
charge those liens. 

Such is the nature of the disputed issues. You will ob¬ 
serve that the disputed issues are fairly narrow in scope. 
In determining those issues, you will follow these instruc¬ 
tions. 
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If you find and believe from the greater weight of the 

evidence that plaintiff suffered a loss of any part of the 

principal of or interest on the loans it made to the Harland 
Corporation, and that such loss, if any, was directly caused 
by the failure to complete the dwellings within four months 
from September 2, 1937, you will, by your verdict, award 
the plaintiff as damages the amount of such loss, if any. 

If you find and believe from the greater weight of the 

evidence that plaintiff suffered a loss of any part of! the 

principal of or interest on the loans it made to the Harland 
Corporation as a direct result of defendant’s failure to;dis¬ 
charge liens filed against the dwellings and real estate 
within five days after notice to defendant of the existence 
of such liens, you will, by your verdict, award plaintiff as 
damages the amount of such loss, if any, in addition to the 
damages, if any, which you may award plaintiff on account 
of the failure to complete the dwellings within the four 
months’ period. 

There has been evidence bearing upon the question 
241 of whether the defendant was precluded from com¬ 
pleting the construction of the dwelling houses wijthin 
the four months’ period specified in the bonds. The con¬ 
tention was further made by defendant that no damages 
should be allowed plaintiff because any loss it may have 
suffered was caused by the receivership and not by defen¬ 
dant’s failure to perform the conditions of the bond. 

Those issues, namely, whether the receivership procped- 
ings precluded the plaintiff from carrying out these two pro¬ 
visions of the bond referred to, are not supported by any 
evidence and are withdrawn from your consideration; for 
these reasons: from the time for the completion of! the 
dwellings, that is, within four months from the date of ! the 
second bond, September 2, 1937, had expired a considerable 
time before the receivership action was filed on May 19, 
1938; hence that action, the receivership action, could;not 
have precluded the completion of the dwellings within!the 
four months’ period. j 
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As to the effect of the receivership action on defendant’s 
failure to discharge the liens within five days after notice 
thereof, you will recall that that notice was given on May 
27 or May 28, 1938, after the receivership action was insti¬ 
tuted on May 19, 1938; hence it was appropriate that evi¬ 
dence be received on the subject of whether the receivership 
action was an obstacle to the performance of the bond by 
defendant, but after the evidence is all presented, there 
is no evidence upon which an inference can be based that 
the receivership action prevented defendant from discharg¬ 
ing the liens; hence those issues, to wit, the effect of the 
receivership action on the failure to complete the 
242 dwellings within the four months’ period, or the fail¬ 
ure to discharge any liens which may have been filed, 
are withdrawn. 

The withdrawal of those issues does not affect or modify 
plaintiff’s responsibility to establish by the greater weight 
of the evidence that its loss, if any, was the direct result of 
either the failure to complete the dwellings within four 
months from September 2, 1937, or the failure to discharge 
the liens within five days after notice thereof or from both. 

It is appropriate in this connection to instruct you that 
defendant contends that a portion of the claimed loss of 
interest directly resulted from money realized from the 
sale of dwellings not being paid promptly by the receiver 
to plaintiff. If any part of the loss plaintiff claims directly 
resulted from a delay in the action of the receiver or some 
other independent cause which was not primarily and di¬ 
rectly the result of a breach of the bond in either or both 
of the particulars noted, there should be no recoverv bv 
nl a in tiff for the amount of any such loss. 

Is that clear, ladies and gentlemen? It is my duty to 
’make these instructions clear to you. If I fail to do that, 
T shall elaborate upon them. 

You are the sole judges of the credibility of the witness 
or the weight of the evidence. 
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In determining the credibility of the witness or the weight 
that you should give to the witness’ testimony, you may 
lake into consideration the attitude of the witness while on 
the stand, his appearance of frankness or candor, of the 
contrary, the opportunity that the witness had to know of 
the facts about which he testified, the reasonableness 

243 or unreasonableness of the witness’ statement^ the 
interest that the witness has in the result of the trial, 

if any, his general demeanor, and any other fact or; cir¬ 
cumstances which comes to your knowledge as jurors in; this 
case which you feel might add to or detract from the credi¬ 
bility of an individual as a witness. I mean bv that : that 

V • * 

you may take into consideration your experiences ini life 
and exercise your judgment based upon your experiences, 
and determine for yourselves the weight that vou should 
assign or give to the witness’ testimony. 

If you should conclude that a witness wilfully testified 
falselv to some material fact, then you mav disregard all 
of the witness’ testimony. ! 

Do not misunderstand me about that. I do not mean to 
imply that any witness has so testified in this case. I simply 
give you the rule of law, as I must gave you the rule of law 
in every case, and you apply your judgment to it. 

You of course will give this case your careful, conscien¬ 
tious consideration. Consider all of the evidence clearly, 
dispassionately, and reach the conclusion which, in your 
judgment, represents fair and just verdict. 

I need not elaborate upon our respective responsibilities, 
but the jury, of course, in every court of justice, carries the 
responsibility of making that a court of justice, and vour 
verdict will be a correct verdict if vou satisfy vour own 
conscience that it is the verdict that you feel is the fair;and 
just verdict. 

Have T overlooked some subject? 

Mr. Friedlander. T think, if your Honor pleases, that it 
is not quite clear that if the loss to the Investors 

244 Syndicate, if any, was occasioned through the method 
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that the receivership adoi)ted, and not through the 
action of the defendant, that there can be no recovery. 
There are some words which you used which might have 
been considered to have affected that. I know your Honor 
didn’t intend to. 

The Court. I think I vras reasonably accurate, possibly 
not entirely clear, and I am certainly glad, Mr. Friedlander, 
for you to call my attention to anything that you feel will 
clarify it. 

I will elaborate to this extent: You will recall that I told 
you the burden of proof is upon the plaintiff to establish 
the fact that its loss and its claim was the direct result of 
the breach of the bond of the one or two particulars that 
have been referred to. When I said directly caused, I 
meant directly caused, and I assume that you understood 
that. If you conclude that any part of the plaintiff’s al¬ 
leged loss was directly caused by some other thing or event, 
then the loss could not have been directlv caused bv a 
breach of the bond in these two particulars, and in the 
latter event the plaintiff may not recover from the defen¬ 
dant for any loss except those, if any, which were directly 
caused by a breach of the bond. 

Does that clear it up? 

Mr. Friedlander. Yes, sir. I wonder if I might approach 
the bench before the jury retires. 

The Court. Certainly. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows: 

Mr. Friedlander. An exception is taken to the 
245 charge on the items of withdrawing from the jury 
the question of the precluding of the defendant from 
the completing of the bond because of the receivership, and 
the withdrawing from the jury of the question of the notice 
as to both the failure to complete and the action; and the 
question of the waiver. 

The Court. The exceptions are understood and noted. 
They are clear. 



246 


The Court. Ladies and gentlemen of the jury, the 
marshal tells me that you have requested that you be 
given further instructions. 

The Jury Foreman. The jury understands that interest 
was computed during the receivership. Is this correct, and 
is the plaintiff entitled to such collection, or is this a ques¬ 
tion for the consideration of the jury? 

#• • • • • • • •!# 


247 The Court. As to the first part of your question, 
the first question, as to whether the plaintiff has in- 

248 eluded in the plaintiff’s claim, interest on unpaid 
balances up to the time it received payments, the 

answer is Yes, the plaintiff has included interest on those 
unpaid balances up until the time those payments were 
made to the plaintiff by the receiver in receivership action. 

Does that answer that part of your question? 

The Jury Foreman. Yes. 

i 

(Affirmative responses by other jurors.) 

The Court. Now, the next part of your question; was 
whether, as a matter of law, that should be allowed to the 
plaintiff without being considered as a disputed issue by 
the jury or whether it was for the jury to determine 
whether the interest on the unpaid balances from the date 
of the sale of the dwellings up until the time that the plain¬ 
tiff received the proceeds of the sale from the receiver, 
should be allowed or not. That is the next question, is it 
not? | 

The Jury Foreman. Yes, your Honor. 

The Court. That is a question for the jury to determine, 
and your determination of that question will depend upon 
the answer to the other question that I submitted to you in 
mv instructions, to wit did this loss of interest, if interest 
was lost, directly result from the breach of the bond pro¬ 
visions referred to? 

Do you have them in mind? 

(Affirmative responses.) 
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The Court. Or did it directly result from some other 
independent cause? In saying that to you, I want you to 
understand that I mean that there cannot be at one and the 
same time two direct approximate causes. If you 
249 conclude that the direct approximate cause of the 
loss of interest was a breach of one or the other of 
the two alleged breaches of the bond, conditions of the 
bond, then you will allow that interest to plaintiff as a dam¬ 
age flowing from the breach of one or the other of the con¬ 
ditions of the bond. 

If you conclude, however, that this loss of interest, if 
interest was lost, of course, was directly caused by another 
independent factor or cause not related to or springing 
directly from the breach of either of these two conditions 
of the bond, then you will not allow the plaintiff damages 
for any loss of such interest. 

Is that clear, Mr. Foreman? 

The Jury Foreman. Yes, your Honor. 

The Court. Is it clear to the rest of you? 

(Affirmative responses.) 

The Court. You see, now, what you have to decide on 
that question is whether this loss, if there was a loss, flowed 
directly from a breach of the bond or whether it came about 
directly from some other cause. 

Do vou understand? 

(Affirmative responses.) 

The Court. All right, then; you may again retire. 

(Thereupon, at 2:15 o’clock p. m., the jury retired to con¬ 
sider of their verdict.) 

Mr. Friedlander. May we approach the bench, your 
Honor? 

The Court. Yes. 

Mr. Friedlander. Thank you. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, as follows:) 
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250 Mr. Friedlander. The charge is excepted to, your 
Honor, only in respect to the question that as a mat¬ 
ter of law the date of the sale of the houses terminates the 
payment of interest. 

• • * • * # • «!• 

263 Defendant’s Prayer No. 1 

The jury are instructed to return a verdict for 1 the 
defendants. 

! 

Withdrawn ? 

Refused 
J C C 

Defendant’s Prayer No. 2 

The Court instructs the Jury that because the defend- 
dants were voluntary accommodation sureties on the Bond, 
wherever there is anv doubt or ambiguity in said bond that 
all such doubts or ambiguities should be resolved in fhvor 
of the defendants. 

264 Refused 

j c c ! 

i 

Defendant’s Prayer No. 3 

The Jury are instructed that the burden is upon the plain¬ 
tiff to prove by a preponderance of all the evidence in the 
case that the amounts claimed by it are actually due. In 
their consideration of this question the jury are instructed 
that interest on the loans cease at the date of the sal0 of 
the houses bv the receiver. And vou are further instructed 
that the burden of proof is upon the plaintiff to prove such 

dates of sale in order to maintain his claim for interest. 

i 

Refused j 

JCC 

Defendant’s Prayer No. 4 

i 

The court instructs the jury that under the order of the 
Arlington, Virginia Court the Houses were not sold by the 
receiver free and clear of the first trust loan of the plaintiff 
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and unless the jury find from a preponderance of all the 
evidence in the case that the said first Trust Loan has been 
released by deed of release then plaintiff has failed to prove 
any damage or loss and your verdict must be for the de¬ 
fendants. 

265 Refused as Pit’s #2 except as 

in charge statement of Collet, J 
in transcript to that effect. 

Defendant's Prayer No. 5 

If the jury find from all the evidence in the case that the 
defendants were precluded from performing under the 
terms of the bond by reason of legal proceedings in Arling¬ 
ton County Court of Virginia, to which proceedings plaintiff 
was a party, or if the Receiver appointed by said court pre¬ 
vented the performance then your verdict must be for the 
defendants. 


268 Filed Jan 11 1945 

III. 

ADDITIONAL PAPERS. 




Verdict and Judgment 


This cause having come on for hearing on the 8th day of 
January, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Jacques Abadie, Jr. 
Albert G. Carter 
Roland C. Simpson 
Estelle J. Gray 
Irma W. Mott 
James J. Waters 


Earl D. Jacob 
Lawrence B. Vermillion 
Elsie S. Saunders 
Frank B. Prince 
Charles E. Shreffler 
Pauline J. Zirpel 


who, after having been duly sworn to well and truly try the 
issues between Investors Syndicate, plaintiff and Max Zip- 
kin, & Max Zipkin, adm. of the estate of Eva Zipkin, defen- 
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dants, and after this cause is heard and given to the| jury 
in charge, they upon their oath say this 11th day of Janu¬ 
ary, 1945, that they find the issues aforesaid in favor of 
the plaintiff and that the money payable to him by the de¬ 
fendants by reason of the premises is the sum of $3731.28. 
This jury was polled. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of $3731.28 together with costs. 

CHARLES E. STEWART, Clerk, 

By JACOB D. HERNSTEIN j 
Deputy Clerk. j 

By direction of 

JUSTICE JOHN C. COLLET j 
District Justice for the Eastern 

and Western Districts of Missouri 

i 
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Copy of Surety Bond \ 

Plaintiff’s Exhibit No. 1. 

Investors Syndicate vs. Zipkin, C. A. No. 16,566 
Know All Men By These Presents 

I 

That we, The Harland Corporation, a corporation organ¬ 
ized under the laws of the District of Columbia, as Princi¬ 
pal, and Harry A. Harris, David B. Smith, Cecelia Smith, 
Max Zipkin, and Eva Zipkin, jointly and severally, as 
Sureties, are held and firmly bound unto Investors Syndi¬ 
cate, a corporation organized under the laws of the State 
of Minnesota, in the full sum of Twenty-eight Thousand 
Dollars ($28,000.00) to be paid to the said Investors Syndi¬ 
cate, its successors or assigns to which payment well and 
truly to be made and done, we bind ourselves, and each of 
us, our and each of our, heirs, executors, administrators, 
successors or assigns, jointly and severally, firmly by these 
presents. j 
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Sealed with their seals and dated this 4th day of August, 
A. D. 1937; 

Whereas, the said Principal, the Harland Corporation, 
is the owner of Lots numbered 225, 226, 227, 228, 229, 230, 
and 231, Section numbered Two (2), of the subdivision 
known as “Brandon Village”, as the same is duly platted, 
dedicated and recorded in Deed Book 299, Page 574 of the 
land records of Arlington County, Virginia, and being part 
of the same property conveyed to Harland Corporation by 
deed from Eakin Properties, Incorporated, dated and re¬ 
corded among the land records of Arlington County, Vir¬ 
ginia ; and the aforesaid Harland Corporation has con¬ 
tracted to erect and complete seven dwellings on the afore¬ 
said property in accordance with certain plans and specifica¬ 
tions submitted to and approved by the said Investors Syn¬ 
dicate (which said plans cannot be altered without the con¬ 
sent in writing of the Investors Syndicate), and 

Whereas, the said Harland Corporation has borrowed 
through the Investors Syndicate the sum of Twenty-eight 
Thousand Dollars ($28,000.00), which funds are to be used 
in the construction of the above described dwellings, 
278 and have secured the payment thereof by a Deed of 
Trust on the aforementioned property duly recorded 
among the Land Records of Arlington County, Virginia, 
and have agreed that said improvements are to be com¬ 
pleted within four (4) months from date hereof, free from 
liens or claims filed against said real estate, and the im¬ 
provements so to be erected thereon, under the laws of the 
State of Virginia relative to Mechanics Liens. 

And Whereas, the said Investors Syndicate is appre¬ 
hensive that claims may be made and filed against said land 
and improvements under the laws of the State of Virginia, 
governing Mechanics Liens, and that said improvements 
may not be completed within four (4) months from the date 
hereof, in accordance with the plans and specifications here¬ 
tofore approved by the Investors Syndicate, or as the same 
mav be modified in the manner aforesaid. 
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And Whereas, the said Harry A. Harris, David B. 
Smith, Cecelia Smith, Max Zipkin, and Eva Zipkin have 
consented to become sureties, that within six (6) months 
after the final completion of the said dwelling no Mechanics 
Lien, either for labor performed or materials furnished for 
said improvements filed against the said land and prem¬ 
ises, shall remain unsatisfied, and that said improvements 
shall be completed within four (4) months from the date 
hereof, in accordance with said plans and specifications, or 
as the same may be modified in the manner aforesaid. 

Now, Therefore, the condition of this obligation is such, 
that if the said above bounden, The Harland Corporation, 
as Principal, and Harry A. Harris, David B. Smith, Cecelia 
Smith, Max Zipkin, and Eva Zipkin, jointly and severally, 
as Sureties, or either or any of them, their respective heirs, 
executors, administrators, successors or assigns, shall 
five (5) days after notice thereof, at their cost and expense 
cause the said land and premises and improvements to be 
forever released and discharged from any and all and every 
lien and claim which may be presented or filed, at any time 
within six (6) months after the final completion of 
278a said improvements, by any person or persons or 
body corporate, for any work, labor, or service doiie, 
or material or any other thing supplied or furnished in con¬ 
nection with the construction or erection of said dwellings, 
and further shall complete the same in accordance wifh 
said plans and specifications (or as the same may be modi¬ 
fied in the manner aforesaid), within four (4) months after 
the date hereof, then this obligation to be null and void, 
otherwise to remain in full force and virtue in law. 

In Testimony Whereof, the said Principals and Sureties 

have hereunto set their Hands and Seals on the day and 

vear hereinbefore written. 

• 

THE HARLAND CORPORATION 
(Signed) By: DAVID B. SMITH, (Seal) 
Vice-President 
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Witness: 

Attest: 


Norman Harris 

(Signed) Wm. Boerstein 
Secretary 

(Seal) 

Ruth G. Gunnels 

“ Cecelia Smith 

(Seal) 

Ruth G. Gunnels 

“ David B. Smith 

(Seal) 

Norman Harris 

“ Max Zipkin 

(Seal) 

Ruth H. Smith 

‘ ‘ Eva Zipkin 

(Seal) 

Ruth H. Smith 

“ Harrv A. Harris 

* 

(Seal) 


Plaintiff’s Exhibit No. 2. 

Copy of Surety Bond 
279 Filed Jan 31 1945 

Investors Syndicate v. Zipkin, C. A. No. 16,566. 
Know All Men by These Presents: 

That wo, The Ilarland Corporation, a corporation organ¬ 
ized under the laws of the District of Columbia, as Princi¬ 
pal, and Harry A. Harris, David B. Smith, Cecelia Smith, 
Max Zipkin, and Eva Zipkin, jointly and severally, as Sure¬ 
ties, are held and firmly bound unto Investors Syndicate, a 
corporation organized under the laws of the State of Minne¬ 
sota, in the full sum of Twenty-eight Thousand, Two Hun¬ 
dred and Fifty Dollars ($28,250.00) to be paid to the said 
Investors Syndicate, its successors or assigns to which 
payment well and truly to be made and done, we bind our¬ 
selves, and each of us, our and each of our, heirs, execu¬ 
tors, administrators, successors or assigns, jointly and sev¬ 
erally, firmly by these presents. 

Sealed with their seals and dated this 2nd day of Sep¬ 
tember, A. D. 1937; 

Whereas, the said Principal, the Harland Corporation, is 
the owner of Lots numbered 283, 224, 204, 205, 206, 207, 208, 
and 209, Section numbered Tw t o (2), of the subdivision 
known as “BRANDON VILLAGE”, as the same is dulv 
platted, dedicated and recorded in Deed Book 299, Page 574 
of the land records of Arlington County, Virginia, and being 
part of the same property conveyed to Harland Corporation 
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by deed from Eakin Properties, Incorporated, dated and 
recorded among the land records of Arlington County, Vir¬ 
ginia; and the aforesaid Harland Corporation has con¬ 
tracted to erect and complete seven dwellings on the afore¬ 
said property in accordance with certain plans and specifi¬ 
cations submitted to and approved by the said Investors 
Syndicate (which said plans cannot be altered without the 
consent in writing of the Investors Syndicate), and 

Whereas, the said Harland Corporation has borrowed 
through the Investors Syndicate the sum of Twenty-eight 
Thousand, Twm Hundred and Fifty Dollars ($28,250.00), 
which funds are to be used in the construction of the aboV’e 
described dwellings, and have secured the payment 
280 thereof by a Deed of Trust on the aformention^d 
property duly recorded among the Land Records of 
Arlington County, Virginia, and have agreed that said im¬ 
provements are to be completed within four (4) months 
from date hereof, free from liens or claims filed against 
said real estate, and the improvements are to be erected 
thereon, under the laws of the State of Virginia relative to 
Mechanics Lien. 

And Whereas, the said Investors Syndicate is apprehen¬ 
sive that claims may be made and filed against said land 
and improvements under the laws of the State of Virginia, 
governing Mechanics Liens, and that said improvements 
may not be completed within four (4) months from the 
date hereof, in accordance with the plans and specifica¬ 
tions heretofore approved by the Investors Syndicate, or 
as the same may be modified in the manner aforesaid. 

And Whereas, the said Harry A. Harris, David B. Smith, 
Cecelia Smith, Max Zipkin, and Eva Zipkin have consented 
to become sureties, that within six (6) months after the 
final completion of the said dwelling no Mechanics Lien, 
either for labor performed or materials furnished for said 
improvements filed against the said land and premises, 
shall remain unsatisfied, and that said improvements shall 
be completed within four (4) months from the date hereof, 
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in accordance with said plans and specifications, or as the 
same may be modified in the manner aforesaid. 

Now, Therefore, the condition of this obligation is such, 
that if the said above bounden, The Harland Corporation, 
as Principal, and Harry A. Harris, David B. Smith, Cecelia 
Smith, Max Zipkin, and Eva Zipkin, jointly and severally, 
as Sureties, or either or any of them, their respective heirs, 
executors, administrators, successors or assigns, shall 
within five (5) days after notice thereof, at their cost and 
expense cause the said land and premises and improve¬ 
ments to be forever released and discharged from any and 
all and every lien and claim which may be presented or 
filed, at any time within six (6) months after the final com¬ 
pletion of said improvements, by any person or per- 
281 sons or body corporate, for any work, labor, or ser¬ 
vice done, or material or any other thing supplied or 
furnished in connection with the construction or erection 
of said dwellings, and further shall complete the same in 
accordance with said plans and specifications, (Or as the 
same may be modified in the manner aforesaid), within four 
(4) months after the date hereof, then this obligation to 
be null and void, otherwise to remain in full force and vir¬ 
tue in law. 

In Testimony Whereof, the said Principals and Sureties 
have hereunto set their Hands and Seals on the day and 
year hereinbefore written. 


THE HARLAND CORPORATION 


(Signed) By HARRY A. HARRIS, 

President 

Witness: 

(Seal) 

Norman Harris 

(Signed) Wm. Boerstein 

(Seal) 

Norman Harris 

“ Harry A. Harris 

(Seal) 

Louis M. Tulman 

“ Cecelia Smith 

(Seal) 

Louis M. Tulman 

“ David B. Smith 

(Seal) 

Louis M. Tulman 

‘ Max Zipkin 

(Seal) 

Louis M. Tulman 

• • • • 

‘ 1 Eva Zipkin 

• • • • 

(Seal) 

• * 
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Plaintiff’s Exhibit No. 14 . 

304 Filed Jan 31 1945 

I 

Investors Syndicate v. Zipkin, No. C. A. 16,566. 

Circuit Court of the County of Arlington, Virginia, on 
Thursday, the Nineteenth day of May, in the year of our 
Lord, nineteen hundred and thirty-eight. 

Present: The Honorable Walter T. McCarthy, Judge. 

In Chancery No. 492. 

Mary Britt Weaver, Executrix of the last will, and testa¬ 
ment of Walter T. Weaver, deceased, trading and doing 
business as W. T. Weaver & Sons, Complainant, 

i 

v. 

i 

Harland Corporation, a corporation, Morton J. Luchs, 
and Clarence R. Ahalt, Trustees, Investors Syndicate, a 
corporation, J. R. Eakin and Charlotte C. Montgomery, 
Trustees, and Eakin Properties, Inc., a corporation, 

Defendants. 

i 

Order to Consolidate Suits and For the Appointment of a 

Receiver. 

This Day came Mary Britt Weaver, Executrix of the 
last will and testament of Walter T. Weaver, deceased, 
trading and doing business as W. T. Weaver & Sons, and 
other petitioners who filed their motion in writing to con¬ 
solidate certain suits pending in this Court hereinafter 
referred to, and for the appointment of a Receiver, and in 
accordance with the prayer of the said Petition, and it ap¬ 
pearing that suits for the attachment of property of Har¬ 
land Corporation, have been filed and are now pending, and 
that mechanics ’ liens and suits to enforce the same against 
property of said corporation are now pending in this 
Court, and that there are numerous deeds of trust against 
the real estate of the said corporation lying in Arlington 
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County, Virginia, which real estate is also the subject of 
the said attachment suits, mechanics’ liens and bills to 
enforce the same; and that there are a number of houses 
in the course of construction located on the said real 
estate, and that the property and interests of all 
305 parties will be promoted and protected by the ap¬ 
pointment of a Receiver herein, and that the con¬ 
solidation of the pending suits hereinafter referred to is 
desirable; 

It Is Adjudged and Ordered that the following suits now 
pending in this Court be consolidated: 

Mary Britt Weaver, Executrix of the last will and testa¬ 
ment of Walter T. Weaver, deceased, trading and doing 
business as W. T. Weaver & Sons, Complainant, v. Harland 
Corporation, and others, Defendants, to enforce mechanic’s 
lien and the following intervening petitions therein; 
Hajoca Corporation. Washington Brick Corporation, Ross- 
lyn Steel and Cement Company. Capital Materials Com¬ 
pany. 

and the following attachment suits: 

Mary Britt Weaver, Executrix, etc. v. Harland Corpor¬ 
ation. 

Hajoca Corporation v. Harland Corporation. 

Washington Brick Corporation v. Harland Corporation. 

Rosslvn Steel and Cement Co. v. Harland Corporation. 

Capital Materials Company v. Harland Corporation. 

And It Is Further Adjudged and Ordered that Albert 
M. Jones be and he hereby is appointed Receiver for the 
property of Harland Corporation which is the subject of 
the said attachment and mechanics’ lien suits as well as 
all other property of said corporation, and said Receiver 
is hereby directed to take charge of the said property, 
both real and personal, and to preserve the said property 
and make sale thereof; and further to collect all monies, 
claims and demands due the said Harland Corporation, to 
interpose all proper defenses -to and all suits against the 
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said corporation and to hold all such property and effects 
and proceeds of sale of the said properties so taken over 
by the said Receiver, subject to a future decree or future 
decrees of this Court,—and if in the discretion of the said 
Receiver he finds that it will be to the best interests of the 
said petitioners and other lien creditors, if such there be, 
to proceed to complete the said houses now ini the 
306 course of construction, then the said Receiver is 
authorized, empowered and directed to borrow such 
sums of money as is necessary to complete the said houses, 
securing the same by a first lien upon the said property, or 
any part thereof; provided that said Receiver, in so com¬ 
pleting said houses, shall keep an accurate account of the 
amount expended for that purpose on each house; and 
that said Receiver be authorized, empowered and directed 
to make sale of said houses, or any of them, together with 
the real estate upon which they are located, upon such 
terms and conditions of sale as in his discretion may best 
serve the interest of the parties concerned, and keep an 
accurate account of the proceeds received from each 
individual house sold. 

i 

It Further Appearing to the Court that it will be neces¬ 
sary and proper to refer this matter to a Commissioner 
in Chancery of this Court to ascertain and report the liens 
binding upon said property in the order of their priority 
before a sale of said property, it is 

Adjudged and Ordered that this matter be referred to 
John McCarthy, a Commissioner in Chancery of this Court 
to report as follows: 

(1) The property owned by Harland Corporation in 
Arlington County, Virginia, and levied upon or subject to 
any of the attachment or other liens hereinabove referred 
to, or otherwise; 

(2) The liens binding on the said properties, and each 
of them, in the order of their priority; 

(3) The value of the said properties and each of them 
as well as the value of any personal or other property, 
including monies that may be due Harland Corporation as 
proceeds of loans, or otherwise. 




(4) Whether the properties shall be sold to satisfy the 
liens binding thereon; 

307 (5) What is the fee simple and annual rental 

value of the said properties and each of them; 

(6) Any claims or demands against the said Harland 
Corporation which may be proved before the said Commis¬ 
sioner, and any other matter and thing pertinent to the 
matter or which the Commissioner may be requested to 
report by any party in interest. 

Before proceeding under this Decree, the said Receiver 
shall enter into bond wdth approved surety in the amount 
of Ten Thousand Dollars ($10,000.00). 

WALTER T. McCarthy, 
Judge. 

A Copy, Teste; 

C. BENJ. LAYCOCK, 

Clerk. 
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No. 8960 


Max Zipkix and Max Zipkix as Administrator of the 
Estate of Eva Zipkix, Deceased, 
Appellants, 

v - | 
Investors Syndicate, a Corporation, 
Appellee. 


APPEAL FROM TIIE DISTRICT COURT OF TIIE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA ! 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

i 

The appellee conducts a mortgage loan business. In .June, 
it agreed to make construction loans to IJarland Cor¬ 
poration to be secured by first trust on dwellings to be 
erected and completed by that corporation in Arlington 
County, Virginia. Ilarland Corporation executed and de¬ 
livered to the appellee its bonds conditioned that, after five 
days* notice, the dwellings should be released and dis¬ 
charged from any and all liens and claims which might be 
filed within six months after final completion of the ini- 
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provements, and further, that the dwellings should he com¬ 
pleted in accordance with plans and specifications within 
four months after the date of the bonds. (App. 49.) 

Two bonds were furnished, one dated August 4, 19.47, in 
the penal amount of $28,000.00, and the other dated Sep¬ 
tember 2, 1947, in the penal amount of $28,250.00, on each 
of which Harland Corporation was principal and Max 
Zipkin and Eva Zipkin were co-sureties with other indi¬ 
viduals. This action was brought upon the bonds for dam¬ 
age sustained by the appellee under the circumstances here¬ 
inafter recited. 

The dwellings were not completed within four months of 
the dates of the bonds and in May, 1948, liens for both labor 
and materials were filed against the land and premises and 
a number of suits were filed to enforce the liens. 

On May 19, 1938, the Circuit Court of Arlington County, 
Virginia, entered an order to consolidate the pending suits 
to enforce liens and appointed a receiver who was directed 
to take charge of the property of the Harland Corporation, 
authorized to complete the houses and to borrow such sums 
of money as were necessary for that purpose, “securing 
same by first lien upon the said property, or any part 
thereof,’’ and thereafter to make sale of the houses upon 
such terms and conditions of sale as in his discretion might 
best serve the interests of the parties concerned. (App. 55.) 

On May 27,1938, the appellee, through its counsel, served 
upon each of the sureties on the bonds a notice of the filing 
of tbe mechanics’ liens and called upon them to comply 
with the terms of the bond, but nothing was done by them 
to release the liens or to complete the buildings except as 
hereinafter stated. 

The receiver proceeded to complete the dwellings. The 
first two buildings on lots 227 and 229 were completed by 
the appellant, Max Zipkin, acting through his company, 
Master Builders, Inc., who was awarded the work by the 
receiver without competitive bids. On lot 227 Mr. Zipkin 
charged and was paid by the receiver the total sum of 
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$800.00 for completing the work, and on lot 229 he charged 
and was paid by the receiver a total of $1600.00. (Plain¬ 
tiff’s Exhibit 19.) 

Thereafter, the receiver, by instruction of the Court, 
stated that he could not permit Mr. Zipkin to do the work 
without competitive bidding (App. 16) and the remaining 
houses were completed by award of the contract to the 
lowest competitive bidder. 

Upon completion, the houses were sold by the receiver 
under supervision of the Court and the proceeds of sale 
were used first to pay the cost of completing the houses, 
faxes, and receivership costs, and the balance was paid by 
the receiver to the appellee, to apply on the amount of!the 
indebtedness of Ilarland Corporation. 

After computing interest on each of the several lojans 
from the date of the respective advances to the date of pay¬ 
ment by the receiver, there were deficiencies ranging from 
as low as $9S.34 to as high as $785.01, or a total of $3731.28, 
which is the amount the jury found to be the damage sus¬ 
tained by the appellee by reason of breach of the condition 
of the bonds. ! 


SUMMARY OF ARGUMENT 


1. The conditions of the bonds were not met and a cause 
of action in favor of the appellee was established. The only 
question to be submitted to the jury was whether the ap¬ 
pellee suffered damage by reason of the breach and, if: so, 
in what amount. On this point the Trial Court instructed 
the jury fully and fairly and the appellants have no cause 
for criticism. 

2. The damage sustained by the appellee was properly 
determined by the jury to be the balance of principal and 
interest due appellee after crediting the payments made by 
the receiver. Under the Court’s instructions the jury found 
that this damage directly resulted from failure to complete 
the dwellings within four months from September 2, 1937, 
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or failure to discharge the liens within five days after notice 
thereof, or from both such causes. The amount of damage, 
if any, was a jury question and, having been determined by 
the jury under proper instructions, no cause is shown for 
setting it aside. 


ARGUMENT 

A Cause of Action in Favor of the Appellee 
Was Established. 

The appellants argue that at the time of suit the appellee 
still had a valid lien under its deed of trust. It would hardly 
seem necessary to answer such a contention except for the 
fact that it has been made. It is undeniable that the Vir¬ 
ginia Court took over the properties and, acting through its 
receiver, completed and sold them. The receiver testified 
that the properties were sold free and clear of the first trust 
(App. 15) and nothing to the contrary has been offered. 

It is inconceivable that the receiver would have been able 
to finance completion of the houses, terminate the receiver¬ 
ship, pay all expenses, and pay a substantial amount on the 
first trust indebtedness out of the proceeds of sale if the 
first trust continued on the properties. However, if the 
appellants are correct in their assertions, then, upon pay¬ 
ment to the appellee of the amount of the judgment, they 
will he subrogated to the rights of the appellee and can 
make themselves whole by proceeding under the first trust 
which they claim is still in existence. 

Equally untenable is the contention that the appellee 
failed to show that the completion of the houses was in 
accordance with the original plans and specifications. As 
will be discussed under the second heading of this argu¬ 
ment, the appellee’s damage is the loss which it sustained. 
It is reasonable to assume that the properties were com¬ 
pleted by the receiver in accordance with the specifications 
and whether they were or were not would necessarily be 
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reflected in tlie sale price of the houses. In other words, if 
the receiver went beyond the specifications in completing 
the houses this would have been reflected in the sale price 
and the sureties on the bond received the benefits therefrom 
since all net proceeds of sale were applied on the indebted¬ 
ness to the appellee. 

In any event, just as with respect to other arguments 
made by the appellants, we here assert that the appellee 
was not responsible for any actions by the Court acting 
through its receiver and such actions could not defeat its 
right to recover for the damage which it sustained by breach 
of the conditions of the bond. 

Also, the contention by the appellants that premature 
payments were made by the appellee to the Harland Cor¬ 
poration has no application to the case as made in the 
Trial Court nor do the authorities cited by the appellants 
in their brief support their position here. 

AVe agree that the quotations found on page 11 of appel¬ 
lants’ brief state the law where there is “a stipulation in a 
building contract for the retention, until the completion of 
the work, of a certain portion of the consideration.” 

The fault with the appellants’ contention is that there 
was no stipulated schedule of payments in the contract which 
the appellants’ bond guaranteed. Indeed, in all of the cases 
cited on pages 11 and 12 of the appellants’ brief, the facts 
were so dissimilar from the facts in the pending case that 
we question the appropriateness of their citation in sup¬ 
port of the appellants’ contentions here. i 

Those cases related to contracts whereby the owner 'en¬ 
tered into a construction contract with a builder, which con¬ 
struction contract was guaranteed bv suretv bond running 
to the owner, and the bond and the contract in substance 
became a three-sided agreement between the owner, the con¬ 
tractor, and the surety, carrying mutual rights and obli¬ 
gations. 

Under such circumstances, where the contract provides 
for a retained percentage for protection of claimants for 
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labor and material, if the owner pays over the retained 
percentage to the contractor after notice of outstanding 
claims of laborers and materialmen, the surety who was 
required to satisfy unpaid claims naturally would be re¬ 
leased by disregard of the stipulation on the part of the 
owner. 

The only evidence upon which the plaintiff relies as indi¬ 
cating a schedule of payments in this case is a letter from 
Shannon & Luehs to Ilarland Corporation dated August 9, 
1937 (App. 2S and 29), stating the order in which disburse¬ 
ments would be made. This was not a part of the bond and, 
indeed, was dated after the date of the first bond, the letter 
being dated August 9, 1937, and the first bond was dated 
August 4,1937. It did not constitute a stipulation to which 
the appellants were parties, it was not binding upon either 
the appellee or Ilarland Corporation, and it was not a part 
of tlie bond or made for the benefit of the sureties on the 
bond. So far as the contract in this case is concerned, 
appellee could have advanced the entire amount of the loan 
to Ilarland Corporation in one payment and the sureties on 
the bond could not have complained. 

One other contention made by the appellants which we 
think should be disposed of under this point of the argu¬ 
ment is the contention that, after the receiver was appointed, 
Mr. Zipkin offered to complete the houses but was denied 
the privilege of doing so. AVe think the evidence is clear 
that Mr. Zipkin did offer, through his company, Master 
Builders, Inc., to complete the houses, but lie offered to 
complete them for a price. After the receiver permitted 
him to complete two of the houses without competition, the 
Court instructed the receiver to require competitive bidding 
on the remaining houses, as a result of which the work on 
the remaining houses was performed by another contractor. 

It is undeniable that on the two houses which Mr. Zipkin 
did complete, he was paid $800.00 on one house and $1600.00 
on the other, and on both houses there was a deficiency 
when sale was made by the receiver, with consequent loss 
to the appellee. 
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The argument was made in the Trial Court and to: the 
jury that the loss sustained by the appellee was due to the 
receivership and not due to any default under the bond. 
Appellants overlook the fact that if the terms of the bond 
had been met, receivership would not have ensued and! the 
loss would not have been sustained. 

The appellants’ argument is reduced to the absurdity 
that a surety on a bond can escape liability by having; the 
property placed in receivership and then blame the receiver 
and the Court appointing the receiver for all resulting 
damage. j 

j 

The Damages Awarded Were Correct. 

i 

In two parts of the appellants’ brief, consideration is 
given to the question of damages, first on pages 8 and 9 
of the brief and again on page 17. 

The first contention is made that the appellee was limited 
to cost of completion or the rental value of the property 
taken over by it under foreclosure during the period of the 
delay occasioned by the act of the defaulting owner. 

The case relied upon by appellants obviously has! no 
bearing upon the facts in this case. In the cited case, the 
bond sued upon expressly provided that in the event of the 
borrower’s default, the lender, if it so elected, should; be 
at liberty to go forward with the work and charge Ihe 
cost against the surety. Thereafter, the borrower defaulted 
under the mortgage and abandoned the work with the build¬ 
ing unfinished. The lending agency went into possession 
and bought the property in at foreclosure. It then com¬ 
pleted the building and sued the surety on the bond for! its 
damages. The Supreme Court held that under the circum¬ 
stances of that case, the petitioner was entitled to the cost 
of doing the unfinished work plus the loss resulting from 
omissions and substitutions and that allowance for carry¬ 
ing charges not to exceed the rental value during the perjiod 
between the time when the building was to have been c<j>m- 


i 

i 



s 


pletcd and a reasonable time for its completion thereafter. 

The decision was on the basis of the facts of that case 
in which there was express provision for the mortgagee to 
take possession and complete the building and the Court 
held that the mortgagee was entitled to more than the mere 
cost of doing the unfinished work plus the cost resulting 
from omissions and substitutions as this “would be a scant 
measure of reparation, allowing nothing for delay.” 

Nor are the cases found on page 17 of the appellants' 
brief any more in point. The contention is there made by 
the appellants that the computation of interest in favor of 
the lending agency should stop with the date of sale by 
the receiver. The cases cited are instances where the courts 
were dealing with questions of priority and amount of 
claims. 


The question in this case is what damage did the appellee 
suffer by reason of breach of the bond? In this connection, 
we think that the Trial Court charged the jury fairly and 
most favorably to the appellants. The Court pointed out 
(App. 4*2) that it was the “plaintiff's responsibility to 
establish by a greater weight of the evidence that its loss, 


if anv, was the direct result of either the failure to com- 
plcte the dwellings within four months from September 2, 
10o7, or the failure to discharge the liens within five days 
after notice thereof, or from both.” 

In.mediately following, the Court said, “It is appropriate 
in this connection to instruct you that defendant contends 
that a portion of the claim to loss of interest directly re¬ 
sulted from money realized from the sale of dwellings not 
being paid promptly by the receiver to plaintiff. If any 
part of the loss plaintiff claims directly resulted from a 
delay in the action of the receiver or some other independent 
cause, which was not primarily and directly the result of a 
breach of the bond in either or both of the particulars noted, 
there should bo no recovery by plaintiff for the amount of 
any such loss.” 
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CONCLUSION 

j 

i 

The record shows that this case was tried with great con¬ 
sideration. The charge to the jury was carefully thought 
out. The case was correctly presented to the jury and cor¬ 
rectly decided. 
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